
 

 

Koncsik Marcell:
1
 

Extraterritorial application of human rights conventions: is a cause-effect notion of 

jurisdiction finally recognized? 

  
 

 

This paper explores the extraterritorial applicability of human rights conventions by 

analyzing the jurisprudence of international and regional human rights bodies and courts. 

First, we introduce the problem of extraterritoriality and examine the concept of 

jurisdiction from a human rights perspective. In section II, the article considers the spatial 

model and the effective control test applied by human rights courts to establish States‟ 

extraterritorial obligations. Section III deals with the broader personal model and 

evaluates the pertaining controversial jurisprudence of the European Court of Human 

Rights. In section IV, we propose that besides the spatial and the personal models, a more 

progressive cause-effect notion of jurisdiction is gaining acceptance in contemporary 

jurisprudence, particularly in cases concerning transboundary environmental harm and in 

the business and human rights context. In section V, the study concludes and briefly 

compares the spatial-, the personal- and the causal models of extraterritoriality. 

 

 

I. Introduction 

 

1. Scope of application of human rights conventions 

The majority of human rights conventions define their scope of application based on the 

notion of jurisdiction exercised over the right holder.
2
 In the human rights context, 

jurisdiction refers to the State‟s actual competence to exercise control or authority over 

territory (or individuals).
3
 Accordingly, the European Convention on Human Rights 

[„ECHR‟] stipulates that „The High Contracting Parties shall secure to everyone within 

their jurisdiction the rights and freedoms defined in Section I of this Convention‟,
4
 the 

American Convention on Human Rights [„ACHR‟] lays down that States parties 

„undertake to respect the rights and freedoms recognized herein and to ensure to all 

persons subject to their jurisdiction the free and full exercise of those rights and freedoms 

[…]‟.
5
 Similarly, the Convention against Torture

6
 and the Convention on the Rights of 

the Child
7
 also require States‟ jurisdiction for human rights obligations to arise. The 
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applicability of these instruments therefore all depend on one criterion: jurisdiction. The 

wording of the International Covenant on Civil and Political Rights [„ICCPR‟] is a 

notable exception from the above, since the treaty stipulates that a State party „undertakes 

to respect and to ensure to all individuals within its territory and subject to its jurisdiction 

the rights recognized in the present Covenant [...]‟,
8
 which appears to conjunctively 

require that the right holder has to be both in the State party‟s territory and under its 

jurisdiction at the same time. However, the above jurisdictional clause was consistently 

interpreted by both the Human Rights Committee
9
 [„HRC‟] and the International Court of 

Justice
10

 [„ICJ‟] to contain a disjunctive requirement, that is either within the State‟s 

territory or under its jurisdiction. On the other hand, there are some human rights treaties 

that do not limit their scope of application based on the notion of jurisdiction, among 

which the International Covenant on Economic, Social and Cultural Rights
11

 [„ICESCR‟] 

is by far the most significant. 

 

2. Jurisdiction as a threshold criterion for human rights obligations 

We must emphasize that the concept of jurisdiction in a human rights context is different 

from that in general international law.
12

 Jurisdiction in general international law refers to 

States‟ permission to exercise legal authority in a given situation,
13

 while as Marko 

Milanovic points out, in a human rights context jurisdiction serves as „a threshold 

criterion, which must be satisfied in order for treaty obligations to arise in the first 

place‟.
14

 Hence, instead of a de jure competence of States, jurisdiction is understood as de 

facto power over territory or individuals in that sense.
15

 While this concept is accepted by 

most human rights bodies, the practice of the European Court of Human Rights 

[„ECtHR‟] is not that straightforward whether mere factual control can establish States‟ 

jurisdiction, as the Court took a rather de jure jurisdiction approach in its infamous 

Bankovic decision.
16

 All in all, jurisdiction in this context serves as a prerequisite for the 

applicability of human rights conventions. The rationale behind requiring a jurisdictional 

link as a prerequisite is that States cannot reasonably be obliged to guarantee human 
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rights to anyone in the world without some connection to the State concerned.
17

 However, 

as the ICJ declared in its Wall Advisory Opinion, „while the jurisdiction of States is 

primarily territorial, it may sometimes be exercised outside the national territory‟,
18

 

which opens the door to the extraterritorial application of human rights conventions.  

 

3. Defining extraterritorial application of human rights conventions 

Human rights treaties are applied extraterritorially when the individual whose human 

rights have been violated was not physically within the territory of the perpetrator State 

when the infringement occurred.
19

 International jurisprudence up until recently accepted 

only two models to extend human rights protection extraterritorially: the spatial and the 

personal models.
20

 Under these models, States can exercise extraterritorial jurisdiction 

either by exerting effective control over foreign territory or power and authority over an 

individual located outside their territory.
21

 Recent jurisprudence however suggests that a 

third model is emerging, which requires States to exercise effective control over the 

source of the human rights violation instead of the right holder,
22

 which we refer to as the 

causal model.  

 

This article subsequently examines the three models of extraterritoriality briefly 

introduced above. In section II, we first analyze the spatial model through the practice of 

the HRC and ECtHR and critically assess the controversaries surrounding the effective 

overall control test. The study details the personal model in section III, by highlighting 

the inconsistent jurisprudence of the ECtHR after the Bankovic decision. In section IV, 

we propose that the causal model is gaining progressive acceptance, especially in cases of 

transboundary environmental harm and in the business and human rights context. The 

article concludes by briefly comparing the three models of extraterritoriality. 

 

II. The spatial model 

To put it simply, States‟ human rights obligations apply outside their national territory 

under the spatial model when they exercise effective control over a foreign territory, 

thereby extending their jurisdiction to individuals located within that territory.
23

 The 

spatial model is rather uncontested in international jurisprudence, as – inter alia – the 

ICJ,
24

 the HRC
25

 and the Committee on Economic, Social and Cultural Rights 
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[„CESCR‟]
26

 have all consistently accepted control over territory as extending human 

rights obligations extraterritorially. The functioning of the spatial model is well illustrated 

by the reasoning given in Loizidou v. Turkey by the ECtHR, which concerned the military 

invasion of Northern Cyprus by Turkey in 1974 and the attempt by Titina Loizidou to 

return to her former home and properties.
27

 The Court declared that although the 

applicability of the Convention is based on the concept of jurisdiction, it does not equal 

the national territory of the State concerned, since effective control over a foreign 

territory brings the affected individuals within the States‟ jurisdiction.
 28

  

1. The effective overall control test endorsed by the ECtHR 

In Loizidou, the ECtHR established Turkey‟s extraterritorial jurisdiction under the 

effective overall control test triggered by the presence of a large number of Turkish 

troops in northern Cyprus and declared that in such circumstances no detailed analysis is 

needed over which exact policies and actions the occupying State exercises control, 

suffice it to say that it is in „overall‟ control of that territory.
29

 Therefore, if a State 

exercises such overall control, all individuals within the concerned territory fall within its 

jurisdiction and the State owes extraterritorial human rights obligations to all of them.
30

 

Note, however, that the effective overall control test applied in Loizidou is not equivalent 

to the effective control test adopted by the ICJ in its Nicaragua
31

 and Genocide
32

 

decisions, since the prior serves to determine the exercise of State jurisdiction in a human 

rights context, while the latter was used to attribute the conduct of non-state actors to 

States exercising control over them. The distinction between jurisdiction and attribution 

and the effective control tests pertaining to them was also stressed by the ECtHR in its 

Catan and others v. Moldova and Russia decision.
33

 A crucial element of the effective 

overall control test pronounced by the Court in Loizidou is that de facto control over 

territory is sufficient to establish the State‟s jurisdiction, therefore the control does not 

have to be legitimate and even States‟ indirect acts – such as those executed through a 

subordinate local administration – can trigger their responsibility for extraterritorial 

human rights violations.
34

 This approach was also adopted by the HRC in General 

Comment 31, affirming that mere factual control suffices to establish a jurisdictional 

link.
35
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2. The ECtHR’s controversial practice after Bankovic 

Despite its seemingly consistent early practice, the ECtHR made the effective overall 

control test quite confusing in its Banković and Others v. Belgium and Others decision, 

concerning the aerial bombardment of Belgrade by NATO forces in April 1999 during 

the Kosovo crisis. The Court interpreted „jurisdiction‟ within the meaning of Article 1 

ECHR from a general international law perspective and declared that States‟ jurisdiction 

is primarily territorial and an exceptional extraterritorial jurisdiction arises when the State 

concerned exercises effective control over a foreign territory by asserting „all or some of 

the public powers normally to be exercised by that Government‟.
36

 This line of reasoning 

appears to confuse jurisdiction as a threshold criterion for applicability in a human rights 

context with jurisdiction as States‟ legal authority to regulate under general international 

law.
37

 Indeed, instead of a de facto control, the Court seemingly required States to 

exercise a degree of de jure control over the concerned territory to pronounce on their 

extraterritorial obligations, which in my view contradicts its prior practice adopted in 

Loizidou. If human rights bodies were to follow the sentiment in Bankovic, the threshold 

for establishing effective overall control would be extremely high, as it would require 

some sort of a „structured military administration‟ on the occupied territory.
38

 

However, it appears that the Court later lowered this threshold once again in its Issa v. 

Turkey decision, when it deemed the exercise of extraterritorial jurisdiction plausible 

through significantly lower level of effective control over territory.
39

 It can be 

summarized, that the Court now accepts substantial military, political or economic 

influence over a foreign territory to extend States‟ human rights obligations 

extraterritorially under the spatial model, as clarified in Ila cu and Others v.  oldova and 

Russia.
40

 In its more recent jurisprudence, the ECtHR also resorted to the spatial model 

and the effective overall control test, for example in its Chiragov v. Armenia
41

 and Sandu 

v. Moldova and Russia
42

 decisions. We can conclude, that although the acceptance of the 

spatial model is uncontested in international law, the test applied by the different human 

rights bodies to determine whether States exercise effective control over foreign territory 

is to some extent controversial and needs to be further clarified.  

III. The personal model 

 

1. Practice of the Human Rights Committee 

Besides the spatial model, human rights bodies and courts generally recognize 

extraterritorial obligations when States‟ exercise authority and control through their 

agents over an individual located outside their national territory, even if no effective 
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control over the concerned territory can be asserted.
43

 Accepting that control over just 

one single person can establish the perpetrator State‟s jurisdiction, largely extends the 

scope of human rights instruments compared to a much tighter approach under the spatial 

model. The personal model was endorsed by the HRC in its Lopez Burgos v. Uruguay 

and Casariego v. Uruguay decisions, concerning the abduction, incommunicado 

detention and torture of Uruguayan political refugees in Argentina and Brazil by 

Uruguayan agents. Even though the human rights violations took place outside the 

territory of Uruguay and it could hardly be argued that the State exercised effective 

control over any parts of Argentina and Brazil, the Committee held that the prerequisite 

of jurisdiction „does not imply that the State party concerned cannot be held accountable 

for violations of rights under the Covenant which its agents commit upon the territory of 

another State‟.
44

 The Committee made its often quoted observation in these decisions, 

that „it would be unconscionable to so interpret the responsibility under […] the Covenant 

as to permit a State party to perpetrate violations of the Covenant on the territory of 

another State, which violations it could not perpetrate on its own territory‟.
45

 Therefore, 

the Committee interpreted the jurisdictional requirement under Article 2(1) of the ICCPR 

in a rather personal nexus between the perpetrator State and the individual whose human 

rights have been violated.
46

  

Both Christian Tomuschat in his individual opinion annexed to the cases above and 

Manfred Nowak in his commentary to the ICCPR agree, that enabling States to evade 

responsibility for human rights violations committed by their agents abroad by reference 

to a strict territorial notion of jurisdiction would lead to „utterly absurd‟ and „manifestly 

unreasonable‟ results, which would run counter to what the drafters of the Covenant 

intended.
47

 In General Comment 31, the HRC reaffirmed in more general terms that 

States owe extraterritorial obligations under the ICCPR to „anyone within the power or 

effective control of the State party‟,
48

 which once again interprets the jurisdictional 

requirement in a personal relation, rather than in a territorial context.
49

 The personal 

model was also adopted by other human rights bodies without any substantial difference, 

as for example can be seen in the practice of the Committee Against Torture
50

 or the 

Inter-American Commission on Human Rights.
 51

  

2. The ECtHR’s rejection of the personal model 
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Contrary to the above, the case-law pertaining to the ECHR is full of controversaries 

when it comes to the personal model.
52

 In an early decision regarding the Turkish 

occupation of Northern-Cyprus, the European Commission of Human Rights held that 

States „are bound to secure the said rights and freedoms to all persons under their actual 

authority and responsibility‟, which indicates that similarly to the HRC, the European 

Commission interpreted the notion of jurisdiction in a rather personal relation between 

the perpetrator State and the individual affected.
53

 This approach was reaffirmed by the 

Commission in its Chrysostomos et al v. Turkey decision, which also interpreted the 

Conventions‟ scope of application in a personal, rather than territorial nexus.
54

 It thus 

appears that in early jurisprudence the personal model was without much trouble applied 

to the ECHR and as Marko Milanovic observes, this jurisdictional concept was limitless 

and not exceptional at all.
55

 The ECtHR has, however, radically departed from this theory 

in its Bankovic decision, by proposing that the only exceptional circumstance when the 

Convention could apply extraterritorially is when a State party exercises effective control 

over foreign territory.
56

 On this ground, the Court found that NATO member States did 

not exert effective control over Belgrade where the aerial bombardment occurred and 

thus no jurisdictional link can be established between the respondent States and the 

affected individuals, rendering the application inadmissible.
57

 The Court‟s general 

international law approach to jurisdiction within the meaning of the Convention and its 

reluctance to apply the personal model was heavily criticized in literature by for example 

Lawson
58

 and Wilde,
59

 who consider that de facto control over either territory or 

individuals should suffice to establish States‟ jurisdiction under the Covenant and thus 

render their human rights obligations extraterritorially applicable.  

3. Post Bankovic acceptance of the personal model: Issa and Al-Skeini 

Just three years after Bankovic, the Court could not maintain its prior position and 

eventually endorsed the personal model in the case of Issa v. Turkey, but insisted that its 

applicability can only be exceptional.
60

 The case concerned the killing of Iraqi shepherds 

by Turkish soldiers close to the border of Iraq and Turkey, and though the Court deemed 

the application unfounded, it declared that even in absence of effective overall control 

over a foreign territory, States parties might bear extraterritorial obligations when they 
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exercise authority and control over an individual through their agents operating abroad,
61

 

which essentially means the acceptance of the personal model. Therefore, as Judge 

Bonello observed, „Issa flies in the face of Banković’ 
62

 since the Court not only 

contradicted itself by accepting the personal model, but did it with reference to the exact 

same jurisprudence cited by the applicants and unanimously rejected by the Grand 

Chamber in Bankovic.
63

 However, even after the clear contradiction between Bankovic 

and Issa, the Court never altered openly its position in later cases regarding the 

exceptional nature of extraterritorial jurisdiction
64

 and maintained that its jurisprudence is 

coherent when it comes to the Conventions‟ extraterritorial applicability.
65

  

The leading case in the ECtHR‟s jurisprudence is now Al-Skeini v. the United Kingdom, 

which concerned the killing of five Iraqi nationals by British soldiers on patrol in 

southern Iraq and one who was arrested, detained and eventually killed at a UK detention 

facility located in Iraq. After the House of Lords rejected the application of the relatives 

of the five Iraqis killed on patrol due to the UK‟s lack of effective control over the 

concerned Iraqi territories per Bankovic,
66

 the ECtHR finally clarified some (but not all) 

controversaries. Although the Court endorsed both the spatial- and the personal models, it 

apparently „mixed‟ the two tests which serve to determine effective overall control over 

territory and State agent authority over individuals.
67

 In Bankovic, the Court rejected the 

application by holding that the respondent States did not exercise effective control over 

the territory of Belgrade as they never exerted public powers within Yugoslavia, whereas 

in Al-Skeini the ECtHR deemed the public powers exercised by the UK over the Iraqi 

individuals (and not the territory!) justifying its extraterritorial obligations.
68

 Thus, it 

seems that the Court intentionally blurred the line between the spatial and the personal 

models to justify the exceptional nature of extraterritorial jurisdiction under the 

Covenant.
69

  

It can also be observed from the ECtHR‟s more recent jurisprudence that sometimes it 

does not differentiate sharply between the extraterritoriality models, as for example in 

Medvedyev v. France,
70

 Jaloud v. the Netherlands
71

 and Pisari v. Moldova and Russia,
72

 

the Court did not clarify whether it was the spatial- or the personal model triggering the 

States‟ extraterritorial obligations, but – apparently – rather a combination of the two.
73
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All in all, I must agree with Judge Bonello, that the European Court‟s jurisprudence 

regarding the Convention‟s extraterritorial applicability and especially the personal model 

is hectic and it can be considered „patchwork case-law at best‟
.74

 

 

IV. The causal model 

 

Having examined the more generally accepted spatial and personal models, this section 

proposes that a third, much broader concept of extraterritoriality is emerging in 

contemporary jurisprudence, which we refer to as the causal model. As we have seen, 

both the spatial and the personal models require the perpetrator State to exercise 

jurisdiction over the right-holder, either through effective control over territory or 

authority over the concerned individual to render States‟ human rights obligations 

extraterritorially applicable. Conversely, responsibility under the causal model is 

triggered by the State‟s effective control over the source of the violation and not the 

victim stricto sensu.
75

 To put it simply, States would incur responsibility under the causal 

model if they were in a position to effectively prevent (or remedy) foreseeable human 

rights violations by exercising due diligence over the source of the harm and their failure 

to do so is in direct causal relation with the human rights abuse.
76

 In my view, accepting 

such a broader concept of extraterritoriality is preferable, as it would greatly contribute to 

the universal realization of human rights,
77

 yet it would not equal an unlimited 

responsibility for all human rights violations, as feared by the ECtHR in Bankovic.
78

  

 

1. Acceptance of the causal model by the Human Rights Committee 

A broader understanding of extraterritoriality is reflected in General Comment 36, issued 

by the HRC in 2018 on the right to life.
79

 The Committee apparently extended the 

ICCPR‟s scope of application beyond the notion of the spatial and the personal models by 

declaring, that a State party owes human rights obligations to „all persons subject to its 

jurisdiction, that is, all persons over whose enjoyment of the right to life it exercises 

power or effective control‟.
80

 Hence, instead of requiring States parties to exert effective 

control over territory or individuals, the Committee considered the exercise of power or 

effective control over the mere possibility to enjoy one‟s right to life as establishing a 

jurisdictional link between the perpetrator State and the affected individual, thereby 
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accepting an „impact‟ notion of extraterritoriality.
81

 As for the threshold of such impact, 

the Committee considered that individuals whose right to life have been impacted by the 

States‟ conduct in a „direct and reasonably foreseeable manner‟ come within the 

jurisdiction of the concerned State, reflecting that causality is a crucial criterion in 

assessing whether extraterritorial human rights obligations could arise.
82

 Although some 

States parties were reluctant to accept this extensive jurisdictional approach,
83

 it is not 

unprecedented in the Committee‟s practice to extend the ICCPR‟s scope of application on 

a similar ground. In its 2014 concluding observations on the United States, the 

Committee addressed the issue of extraterritorial surveillance conducted by the National 

Security Agency and concluded that the US should conform both its domestic and 

extraterritorial surveillance activities to its ICCPR obligations.
84

 This conclusion also 

suggests that the HRC deemed the human rights obligations of the US extraterritorially 

applicable even in absence of effective control over territory or the surveilled 

individuals.
85

  

 

2. Transboundary environmental harm and extraterritorial human rights 

obligations 

The causal model has attracted particular attention recently in cases concerning 

transboundary environmental harm and pertaining human rights violations. In such cases, 

transboundary environmental harm emanating from the territory of State A causes human 

rights violations within the territory of State B without the polluter State ever exercising 

stricto sensu effective control over the territory of State B or the affected individuals.
86

 

Therefore, it would be problematic to argue that the polluter State‟s jurisdiction could 

extend to the victims of the human rights abuse under either the spatial or the personal 

model, leaving them unprotected under such circumstances. Recent jurisprudence, 

however, suggests that the polluter State‟s extraterritorial human rights obligations can 

also be triggered if it exercises effective control over the source of the transboundary 

harm rather than the victims of the human rights violations.
87

 Accordingly, Viñuales 

argues that the polluter State‟s human rights obligations apply extraterritorially when its 

actions or omissions lead to transboundary environmental harm and such harm is in direct 

causal relation with the human rights abuse outside its national territory.
88

 The „test‟ 
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suggested by Viñuales  therefore, appears to be three-pronged requiring, first, effective 

control over the source of the harm, second, the polluter State‟s failure to abide by its due 

diligence obligations, and third, a sufficiently proximate causal nexus between the State‟s 

conduct and the human rights infringement. 

 

The ICJ would have had the perfect opportunity to endorse (or reject) such an extensive 

extraterritoriality concept pertaining to transboundary environmental harm in the Aerial 

Herbicide Spraying case between Ecuador and Columbia.
89

 The case concerned the aerial 

spraying of toxic herbicides by Columbian authorities near its border with Ecuador to 

destroy coca plantations, which caused human rights violations on the Ecuadorian side of 

the border. In this case, Columbia did not exercise effective control over the territory of 

Ecuador or the Ecuadorians affected by the herbicides, but exerted control over the 

source of the environmental harm which lead to human rights abuses, thus the Court 

could have resorted to the causal model to hold Columbia responsible. Regrettably, the 

ICJ was not required to render a judgment in the case, as the parties eventually reached an 

agreement in 2013.
90

 

 

Finally in 2017, the causal model was officially endorsed for the first time by the Inter-

American Court of Human Rights [„IACtHR‟] in its advisory opinion concerning the 

extraterritorial scope of the American Convention on Human Rights.
91

 The Court 

declared, that when human rights are infringed through transboundary environmental 

harm „the persons whose rights have been violated are under the jurisdiction of the State 

of origin, if there is a causal link between the act that originated in its territory and the 

infringement of the human rights of persons outside its territory‟.
92

 The rationale behind 

this new jurisdictional link is, as the Court held, the polluter State‟s effective control over 

the source of the harm and the failure to comply with its due diligence obligations to 

prevent transboundary damage.
93

 It thus appears, that the IACtHR – similarly to Viñuales 

– applied a three-pronged test to determine extraterritorial jurisdiction by looking at the 

polluter State‟s control over the source of the harm, compliance with its due diligence 

obligations and the causal connection between the State‟s acts or omissions and the 

human rights abuse. By accepting the causal model, the Court greatly extended the 

extraterritorial scope of human rights, yet it omitted to clarify the exact threshold of the 

test applied, as it did not elaborate on the nature and proximity of the causal link, the 

gravity of human rights violations triggering extraterritorial obligations and the scope of 

the new jurisdictional link.
94
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We further note that, although the IACtHR might appear to have accepted the very 

„cause-and-effect‟ notion of jurisdiction that the ECtHR so rigorously rejected in 

Bankovic, considering that it would lead to State‟s jurisdiction over „anyone adversely 

affected by an act imputable to a Contracting State‟ and render jurisdiction devoid of any 

purpose,
95

 this is not the case. In this regard, I concur with Antal Berkes that the test 

applied by the IACtHR does not extend the scope of human rights unlimitedly, as States‟ 

extraterritorial obligations are triggered by their failure to exercise due diligence over the 

source of the harm and thus not all individuals fall within the State‟s jurisdiction whose 

rights have been infringed.
96

 Consequently, a much broader (but not unlimited!) causal 

model seems to be now accepted in cases of transboundary environmental harm resulting 

in extraterritorial human rights violations. 

 

3. The causal model in a business and human rights context 

Besides transboundary environmental harm, the causal model also appears to be 

progressively accepted in the field of business and human rights regarding home States‟ 

duty to prevent human rights abuses by transnational corporations domiciled within their 

territory. In this case, States‟ extraterritorial obligations arise when they exert control 

over corporate nationals and fail to comply with their due diligence obligations to prevent 

or mitigate extraterritorial human rights violations committed by the concerned business 

enterprise.
97

 Therefore, States‟ responsibility is triggered by their failure to abide by their 

positive human rights obligations and not because the acts of the transnational 

corporation are attributable to them.
98

 

 

It is now undisputed that States‟ human rights obligations will only be fully discharged if 

on the one hand, they do not directly interfere with the enjoyment of human rights 

(obligation to respect) and on the other, they exercise due diligence to prevent, punish, 

investigate or redress the harm caused by third parties, such as corporations, within their 

territory or jurisdiction (obligation to protect).
99

 According to the 2011 UN Guiding 

Principles on Business and Human Rights this obligation only applies within the State‟s 

territory or jurisdiction, as it declares that „at present States are not generally required 

under international human rights law to regulate the extraterritorial activities of 

businesses‟.
100

 Conversely, I am prone to agree with Oliver De Schutter that this 

conclusion is by now outdated and such obligation is indeed accepted in contemporary 

jurisprudence.
101

 Among human rights bodies, the CESCR has always been the most 

liberal to extend the Covenant‟s scope of application and even in its earlier practice, the 
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Committee recognized States‟ extraterritorial obligations to prevent their corporate 

nationals from committing human rights violations outside their national territory.
102

 In 

General Comment 24, the CESCR generally declared that „States parties‟ obligations 

under the Covenant did not stop at their territorial borders‟ and they are obliged to 

prevent human rights violations abroad by corporations domiciled in their jurisdiction by 

exercising due diligence.
103

 The Committee considered the State‟s mere capacity to 

influence the enjoyment of human rights outside its territory through control over 

corporate nationals to render its human rights obligations extraterritorially applicable.
104

 

Thus, the Committee appears to accept that even absent effective control over territory or 

individuals, a causal nexus between the State‟s acts or omissions and the human rights 

abuse is sufficient to trigger responsibility. 

 

The HRC took a similar approach in its recent Basem Ahmed Issa Yassin v Canada 

decision, concerning Canada‟s responsibility for failing to prevent human rights 

violations by two Canadian corporations conducting construction works on expropriated 

lands in the occupied Palestinian territories.
105

 Although the Committee deemed the 

application unfounded, it confirmed that States parties are obliged to ensure that human 

rights are not impaired by the extraterritorial conduct of companies that are under their 

jurisdiction.
106

 Once again, the HRC considered control over the source of the violation 

and not the affected individuals to render States‟ human rights obligations 

extraterritorially applicable, but did not elaborate on the exact jurisdictional concept 

endorsed. In this regard, Committee members Olivier de Frouville and Yadh Ben Achour 

concluded in their concurring opinion annexed to the decision, that a jurisdictional link 

exists between the home State and the victim of human rights violations when the State 

has effective capacity to regulate the perpetrator business enterprise and the violation was 

reasonably foreseeable.
107

 They consequently noted that, „if it can be determined that the 

State has sufficient influence over a corporation, then the State exercises, even indirectly, 

power and effective control over persons who are affected by the activities of the 

corporation in another country‟.
108

 In my view, the HRC essentially endorsed the causal 

model in the above decision, since it considered that even in absence of effective control 

over territory or individuals, a causal nexus between the State‟s acts or omissions to 

regulate the conduct of corporations and the extraterritorial human rights abuse is 

sufficient to hold the home State responsible.  
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Besides the CESCR and the HRC, other human rights bodies also appear to accept the 

causal model in the business and human rights context, such as the Committee on the 

Rights of the Child,
109

 the Committee on the Elimination of Discrimination against 

Women,
110

 the Committee on the Elimination of Racial Discrimination
111

 and the Inter-

American Commission on Human Rights.
112

 Consequently, it is my position that the 

causal model is now more or less accepted in the field of business and human rights. We 

lastly note that, although the ECtHR consistently rejected to endorse the causal model so 

far, there are now three cases pending before the Grand Chamber which provide the 

Court with the opportunity to revisit its controversial practice. The first is Hanan v. 

Germany, concerning an airstrike near Kunduz, Afghanistan ordered by a member of the 

German air force in 2009 that resulted in the death of more than a hundred civilians.
113

 

The factual circumstances of the case are very similar to Bankovic, where the Court 

rejected the application based on the argument that a mere „cause-and-effect‟ relation 

does not establish a jurisdictional link between the States and the victims.
114

 Although 

there are some differences between the two cases,
115

 the essential question before the 

Court is – once again – can causality result in extraterritorial human rights obligations? 

The other two cases concern extraterritorial surveillance conducted by member States, 

which also raise the question of a cause-effect jurisdictional notion, as the surveilling 

States only exercised control over the activity and not the victims of the violation.
116

 It 

thus remains to be seen whether the Court will finally endorse the causal model or stick 

to its rigid understanding of jurisdiction.
117

 

 

V. Conclusions 

 

This article examined how human rights obligations can be extended extraterritorially 

under the spatial, the personal and the now emerging causal models of jurisdiction. We 

first outlined that under most human rights conventions, the exercise of jurisdiction is a 

prerequisite for obligations to arise in the first place and although it is primarily 

territorial, jurisdiction can also be exercised outside national territory. The study explored 
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the spatial model of extraterritoriality by detailing the practice of the HRC and the 

ECtHR and concluded that if States exercise effective control over foreign territory, their 

human rights obligations apply to all individuals located within the concerned territory. It 

was assumed, that although the existence of the spatial model is uncontested, the test 

applied to determine States‟ effective overall control over territory is rather controversial. 

The article further analyzed the personal (or State agent authority) model, which deems 

effective control over an individual – rather than territory – sufficient to establish the 

State‟s extraterritorial jurisdiction. It was demonstrated, that the practice of the ECtHR is 

quite contentious regarding the personal model since its infamous Bankovic decision and 

even its recent jurisprudence, in cases such as Issa and Al-Skeini, remains inconsistent. 

Furthermore, the study proposed that a new causal model has been progressively accepted 

in contemporary jurisprudence, under which States‟ obligation would apply 

extraterritorially if they exercise effective control over the source of the violation, rather 

than the victim of the human rights abuse. The acceptance of the causal model was 

illustrated in cases of transboundary environmental harm and States‟ obligation to 

regulate transnational corporations in the business and human rights context. We 

concluded that although a cause-effect notion of jurisdiction is now gaining substantial 

acceptance, it remains to be seen whether all human rights bodies and courts will follow 

this trend. 


