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TANULMÁNY  
 

Detre László:  

How deep is the rabbit hole? Taking a glimpse at the theoretical debate on the rule 

of law 
 

I. Introduction 

 

The exact meaning of the rule of law is a subject of heated debate, not just in the daily 

adjudication but even more in the field of legal theory. This is hardly surprising since it is 

about the very basics: how one shall think of the law itself:
1
 of its origin; of its content; of 

its aims and means and of its relation with human reality. Thus, defying and narrowing 

down the implementation of the rule of law is no lesser task then describing such 

dimensions that are to be defined themselves. 

 

Doing so is not an easy task at all, quite possibly one of the most difficult ones in the 

jurisprudence. It involves a great deal of historical; cultural; philosophical, sociological 

and legal knowledge. Every human being has some sort of conception about the law in 

the greater sense and as such, the commotion over the rule of law touches upon deep 

personal convictions as well. Finding answers then is like accompanying Alice down in 

the rabbit hole. But how deep is it? 

 

The aim of this paper is to present the main aspects of the theoretical discourse in the 

Western legal thought by highlighting the main divisions that exist within the legal 

scholarship. It also intends to provide a solution to reconcile these disagreements, which 

could serve as a base for a rule of law measurement. 

 

II. The rule of law debate is necessarily heated 

 

To begin with, the rule law is widely accepted as an essentially good thing.
2
 Being good, 

naturally, is already a subjective dimension and as such, it already reduces the chance to 

agree upon its meaning. The goodness of the concept derives from its historical origin 

that is also its most basic feature: aiming to be the antithesis of any arbitrary power, 

especially the power of men.
3
 Failure is just a part of human nature and unfortunately, 

man can be easily tyrannical towards his fellows. It is well to say then that two 

fundamental pre-conceptions frame the rule of law idea: i) political pessimism and ii) 

                                                 
1
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normative optimism.
4
 These mean that men do not trust the unpredictable and 

unregulated political power of their fellows but they do trust the law that shall constrain 

the coded human deviations.
5
 

 

Aiming to reach the previous goal, the rule of law – a fundamentally Western
6
 idea – 

emerged with the rise of the bourgeois
7
 and as such, with the rise of liberalism.

8
 Very 

broadly, individuals wanted to secure their interests by constraining the sovereign prince 

through various forms
9
 but through what they might have called law. The basic thought – 

that equal men bore certain rights against the public power and that the public power 

must enact predictably – evolved in a slightly different way in the national legal thinking 

due to historical and cultural circumstances. Indeed, almost all rule of law discussion 

mentions the British; the French; the German and usually the American understandings as 

point of references. 

 

Despite the fact that there are rather technical discrepancies, common patterns – 

especially a common founding notion – can be detected.
10

 The starting point here is what 

functions law shall attain in Western legal cultures. The short answer may be that it 

should be organizing and legitimizing public power, arranging social relations and most 

importantly: protecting individual freedom. Thus, law has to maintain social order and 

preserve individual liberty at the same time.
11

 Adding to these overly broad aspects, two 

questions have to be answered. If law is a human creation, how can it constrain the 

conduct of men? Secondly, how can the law constrain itself? 

 

Firstly, the rule of law is not just a legal but also a political idea
12

 in a greater sense. It 

may depict a certain conception on how social affairs should be handled. That is the key 

to solve how may law channel human behavior. The ultimate answer is self-limitation. 

There are differing theories on why men would follow legal rules on the first place but 

here the question is more elemental. It is about if they accept the law – as the form of 

guiding principle of the human interactions – at all or not. A general view on the law – 

and respect towards to it – bears a great deal, if not the greatest deal of importance. It is 

                                                 
4
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fair to say then that the rule of law is rather an enterprise, or a process if one may like, 

trying to set human behavior under the law.
13

 That is to say, since it is thought to be 

essentially good, it is an aspiration towards a just world,
14

 an ideal arrangement for rule 

system and as it is idealistic, one would say that it remains impossible to reach.
15

 

 

Secondly, answering the question how could law constrain itself is more related to the 

general division, which defines the theoretical debate, elaborated later. The remark here is 

whether the concept should involve only formal or also substantial elements. The latter 

category is expected to set a limit against the law itself. One may well ask the question: 

why shall the law be constrained if it is believed that the rule of law is essentially good? 

 

To find the answer to this question a much broader subject has to be presented. That is 

the never-ending fist fight over the connection between law and morality, a constellation 

that deeply determines not just the fate of the rule of law, but also the debate about the 

law itself. The major opponents are well-known: according to the positivist view, law is 

what it is, a creature that has to meet certain requirements determined by a higher 

creature of its same kind. Natural lawyers tend to say that the law is more than that. 

Positive law may still be the law but there is something behind and above it: the empire 

of morality. However, it has fundamentally changed and modern – liberal – societies tend 

to be regarded as morally pluralistic which means that no single absolute conception shall 

prevail.
16

 Thus, in the light of these remarks – far from being exhaustive – four distinct 

concepts are to be sketched to present how the question on this connection might diverse 

and affect the rule of law debate. 

 

III. Law and morality – what do Raz, Habermas, Fuller and Dworkin think? 

 

1. Introduction 

As it was indicated, the rule of law mystery is hugely about what the law is and how the 

goodness of the rule of law is conceived. It was also hinted that such a question is far 

greater than the possibilities of this paper, which does not, in any case, try to provide a 

full-scale – presumably impossible – analysis on the current state of this issue. However, 

there is a high chance that the following authors will be mentioned if one triggers a rule 

of law discussion. The reason is that four of them formulated very characteristic opinions 

on what the law is, what it has to do with goodness – if it has anything to do – and how 

the rule of law should be seen. As the big debate follows the pattern from formalism to 

the more substantive approaches, thoughts of the chosen authors are presented in the 

same way. 

 

2. Joseph Raz 

                                                 
13
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Raz
17

 considers that law – and the rule of law – has nothing to do with morality, justice, 

democracy and so on. It is only what it literally purports: law rules, not men. In this 

sense, to a lesser or greater extent, every legal system might meet this demand. On the 

one hand, law should rule the people who should obey it. On the other hand, law has to 

bear the capabilities to make this obedience possible. 

 

In this regard, Raz formulates eight principles of the rule of law divided into formal 

qualities attached to the law itself and requirements to its enforcement: i) all laws should 

be prospective, open, and clear; ii) laws should be relatively stable; iii) making of 

particular laws should be guided by open, stable, clear, and general rules; iv) the 

independence of the judiciary must be guaranteed; v) principles of natural justice (open 

and fair hearing, correct application of the law) must be observed; vi) courts should have 

review powers over the administration and the law-making; vii) courts should be easily 

accessible and viii) discretion given to crime-preventing agencies should not be allowed 

to pervert the law. 

 

Raz emphasizes that the rule of law is just one virtue that the legal system may possess 

but it is already something valuable. Firstly, it provides a framework under which men 

could choose their way of life since it stabilizes social relations and makes planning 

possible. Secondly, it bears a great importance to guarantee individual freedom. The latter 

differs from freedom in the political sense since Raz puts the emphasis on predictability. 

Provided by the stability of the legal system it does not mean less than respecting human 

dignity: treating men as they are capable of arranging their future. So to say, 

predictability includes respecting dignity and autonomy, men‟s right to control their 

future. 

 

Raz believes that law may serve very different purposes and the rule of law is to secure 

them. These goals may be good but they may also be bad. Raz here uses his famous knife 

metaphor: “a sharp knife can be used to harm does not show that being sharp is not a 

good-making characteristic for knives. At most, it shows that from the point of view of 

the present consideration it is not a moral good. Being sharp is an inherent good-making 

characteristic of knives. A good knife is, among other things, a sharp knife. Similarly, 

conformity to the rule of law is an inherent value of laws, indeed it is their most 

important inherent value it is of the essence of law to guide behavior through rules and 

courts in charge of their application”.
18

 

 

To sum up, Raz approaches the question of the connection between law and morality 

from the ends which law may serve. He firmly states that even if conformity with the rule 

of law is already a virtue, it may well serve very different purposes. Law easily generates 

arbitrary power and the mission of the rule of law is to minimize it. Maybe it is best to 

say that Raz considers law as an instrument and as such, neutral to its ends. However, the 

rule of law is a virtue of the law: it “does not mean that conformity with it is of no moral 

importance. Quite apart from the fact that conformity to the rule of law is also a moral 
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virtue, it is a moral requirement when necessary to enable the law to perform useful 

social functions”.
19

 So to say, it may well be immoral as well but that is not the question 

of the rule of law itself. 

 

3. Jürgen Habermas 

Habermas
20

 states that law and morality are similar in the sense that they both intend to 

regulate interpersonal relations and to equally protect individual autonomy. However, he 

makes a division of an outmost importance: law is not entirely parallel to morality. The 

realm of morality has no spatial or historical boundaries and it fully embraces all natural 

persons. The individual‟s self-determination is an absolute, unitary concept, as “each 

person obeys just those norms that he considers binding according to his own impartial 

judgment.”
21

 Additionally to this argumentation, one of the most important remarks from 

him perfectly depicts his stance on the relation between law and morality: the latter‟s 

demands based entirely on individual conscience.
22

 

 

So to say, law is different. Firstly, the legal realm is both narrower and broader than 

morality at the same time. Narrower, since it only affects external behavior but broader, 

as it not just regulates interpersonal conflicts but also realizes some political aims. Law 

might be based on morality but as for the previous argumentation, it cannot do so solely. 

As such, law is complementary to morals at best. Habermas sees that modern law – in 

Western societies – shall be coercive and freedom guaranteeing at the same time. The 

question is, he argues, where legitimacy comes from. Habermas believes that natural law 

is gone and post-traditional morality is just not able to serve as a substantive source 

anymore. He finds the answer in democracy and in the – equal – autonomy of the 

citizens. So to say, legal freedom is a free choice of rational actors and an existential one 

of ethically deciding individuals. Law, just as morality, aims to protect the equal 

autonomy of everyone. However, within the law, the individual‟s autonomy splits into a 

private and into a public sphere. 

 

Public autonomy corresponds to the participation of the individual in the community that 

regulates itself through popular sovereignty. Whereas, private autonomy takes the form of 

fundamental rights or in his words, the rule of law. Habermas here claims that neither of 

these autonomies shall detract from each other since otherwise the idea of their co-

originality falls. He presents the republican and the liberal approach towards the law, as 

they emphasize the primacy of one autonomy over the other for their own good. 

Habermas does not favor either of these approaches but states that democratic will 

formation is the only form that legitimates the lawmaking process in the age of social and 

ideological pluralism. In this sense, fundamental rights should not be narrowed down to 

the ones that guarantee the participation in the will formation since they cannot be 

imposed on it as constrains. Fundamental rights are to do much more: they shall provide 

                                                 
19
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everyone with the equal opportunity “to pursue his or her private conception of the 

good.”
23

 

 

All in all, the autonomy of the individual and the balance between his public and private 

sphere can only be maintained if one sees himself not just as the addressee but also as the 

author of the law. This is the internal relation or co-originality between democracy and 

the rule of law or fundamental rights. Very importantly, Habermas here breaks with 

morality since the idea that fundamental rights are only reformulations of pre-existing 

moral goods would destroy the previous notion. Individuals are co-legislators and as such 

not free to choose the line under they can realize their own good. Individuals turn into 

legal persons under the law, bearers of fundamental rights and through this 

institutionalization, private and public autonomy presupposes each other. To sum up, and 

this is Habermas‟s view on the law, citizens make use of their public autonomy only if – 

based on their fundamental rights they are sufficiently independent and – they arrive to a 

consensual regulation of their private autonomy.
24

 

 

Habermas makes a clear cut between law and morality in a very convincing way. He sees 

law as a formal consensus of the individuals, whose equality and autonomy, as well as 

their restriction, is protected and governed by their own decisions. He depicts how 

lawmaking works or should work in modern societies. In his theory, the rule of law 

(corresponding to fundamental rights) is co-equal with popular sovereignty, supposing 

that one is not prior to the other. Habermas also contrasts liberal and social welfare 

conceptions to imply that equality between citizens might not only be a legal but a 

material question. As it was indicated, Habermas‟s perception is very compelling in a 

pluralistic society. However, despite the fact that he does not clearly state this, there is 

one assumed moral – liberal – aspect of his argumentation: the pre-granted equality of the 

citizens. 

 

4. Lon L. Fuller 

To begin with, Fuller
25

 makes a distinction between the morality of aspiration and the 

morality of duty. The first is a question of good life and the matter of conscience, the 

latter is about the basic rules of social co-existence. The boundaries between these 

categories are drown by an invisible pointer and where to put him is the greatest 

challenge of moral philosophy. Fuller underlines that moral debates imply reciprocity 

between good and bad, categories that cannot be perfectly described. The command do 

not kill does not say anything about how one imagines a perfect life. As such, human 

judgements in general are based on some half-perceived utopia
26

 which means that men 

may well know what is unjust without perfectly knowing the opposite. This 

argumentation is very important to understand Fuller‟s stance on law itself. 

 

Through a tail of an imaginary Rex who fails to make law in eight different ways, Fuller 

promulgates his eight desideratum of legality: i) generality of the law; ii) promulgation of 
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the law; iii) non-retroactivity of the laws; iv) clarity of the laws; v) non-contradictory 

laws; vi) law cannot require impossible; vii) constancy of the law through time and viii) 

congruence between official action and the declared rule. Fuller considers that these 

elements end up the inner morality of law, the basic morality of social life,
27

 depicting 

conducts negatively that are to be avoided. To answer why legality is already a moral 

good, Fuller separates substantive and procedural natural law. The first tackles the ends 

of the legal system while the second is touching upon the “ways in which a system of 

rules for governing human conduct must be constructed and administered.”
28

 According 

to him, most thinkers focus on the first one, the ends, but as he demonstrated regarding 

morality, it is hardly possible to define perfectly. However, none of this means that 

legality is completely neutral to the ends. It may serve different political goals but due to 

the inner morality of law, it cannot serve every kind of it. 

 

Firstly, law is also a precondition of good law
29

 and the only possible way to make 

morality possible. Neither law nor morality exist in a social vacuum. To live a good life 

requires firm base lines for human interaction, something that only a legal system can 

provide. As such, if the legal system is essential to realize moral goals then legality 

attaches a special type of morality to the lawmaker and to the law-administrator. 

Secondly, Fuller adds to his concept his general view on man. Accordingly, a man is a 

responsible and capable agent and law – as it is man-made, just as morality is human 

morality – cannot be neutral towards him. The internal morality of the law does not make 

less than supporting man in his self-determination and guaranteeing his dignity. So to say, 

any departure from the law‟s inner morality would deny this concept and law would not 

judge a man anymore but act upon him.
30

 In the light of this conception on the human 

being, duties – whether moral or legal – arise from exchanges and trades between men 

under the principle of reciprocity. 

 

Finally, Fuller contrasts managerial social ordering and law. Whereas the first is about 

pure subordination to the ruler and fulfilling the goals set by him, law is different. While 

making it possible to choose between good and bad, setting the citizens‟ relations and 

providing a framework for these interactions, it primarily assumes reciprocity of 

expectations between the lawgiver and the subject. In this respect, the eight principles of 

legality gain their real power. Fuller states that among those, congruence between the 

official and the declared rule is the key: “the very essence of the rule of law is that in 

acting upon the citizen […] a government will faithfully apply rules previously declared 

as those to be followed by citizen and as being determinative of his rights and duties. If 

the Rule of Law does not mean this, it means nothing.”
31

 The latter stance approves 

Fuller‟s general view on law. It is a process that subordinates human behavior to legality, 

not an either or question and very much a matter of human behavior. 
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Fuller argumentations purport two main points: he acknowledges the imperfection of 

human reality and as such, the fact that the rule of law depends upon the attitude of the 

parties concerned. Secondly, he neatly defends why his points of legality end up in the – 

inner morality – of law. Inner morality of law looks at man as a human being and at law, 

as it provides his dignity. Moreover, law is more than this: an essential precondition to 

pursue some morally determined goals. Overall, when one of the principles of legality 

falls the result is not just a bad legal system but not even law at all.
32

 

 

5. Ronald Dworkin 

Dworkin
33

 approaches the whole question of law and morality from the point of view of 

what he calls the hard cases. On this note, the dispute cannot be clearly decided under the 

law. Still, according to Dworkin, one party shall have the right to win
34

 and the judge has 

to do something about it. The question is what precisely and how. 

 

Dworkin‟s starting point is making a clear distinction between an argument of a policy 

and an argument of a principle. While the first justifies a political decision that is 

advancing or protecting a goal of the community, the second one is to justify also a 

political decision but on respecting or securing an individual right or a right of a group. It 

is generally accepted that legislation should be based on both principles and also that 

adjudication is subordinated to it. The reason behind the latter thought is that political 

decisions shall be made by politically responsible individuals and on the other hand, if the 

judge makes a new law in a hard case it is essentially retrospective. Dworkin despises the 

positivist answer on how to solve hard cases. He claims that trying to bring up historical 

facts to detect what is the law – either focusing on the wording of the law or figuring out 

the intent of the lawmaker – is basically a choice between policies laying behind the 

concrete statue and as such, not neutral at all. 

 

Dworkin firmly states that in such a case the judge‟s decision “is taken on the ground that 

certain principles of political morality are right. A judge who decides on political grounds 

is not deciding on grounds of party politics. He does not decide in favor of the 

interpretation sought by the unions because he is (or was) a member of the Labour party, 

for example. But the political principles in which he believes”
35

. To elaborate, Dworkin 

famously contrasts “rule book” and the “rights” conception. He does so explicitly to 

answer what is the political idea of the rule of law. According to it in general, public 

power of the state can only be used against the citizens if it is in line with the publicly 

accessible rule book. Not just the government but also the citizens shall follow the rule 

book and it is only possible to change if it is in line with the rule book itself. That sounds 

like a generally accepted statement but Dworkin is not satisfied since the rule book does 

not say anything about the content of the law and as such, justice. Dworkin‟s famous 

rights conception reads: “citizens have moral rights and duties with respect to one 
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another, and political rights against the state as a whole. It insists that these moral and 

political rights be recognized in positive law, so that they may be enforced upon the 

demand and of individual citizens through courts or other judicial institutions of the 

familiar type, as far as this is practicable. The rule of law on this conception is the ideal 

of rule by an accurate public conception of individual rights.”
36

 As such, this approach 

treats rule of law and justice or as morality together. To sum up, Dworkin firmly believes 

that following the rule book is vital but it is just not enough to provide justice.  

 

Firstly, the rule book can well be regarded as the source of the law but it is not the only 

one: “some case arises as to which the rule book is silent, or if the words in the rule book 

are subject to competing interpretations, then it is right to ask which of the two possible 

decisions in the case best fits the background moral rights of the parties.”
37

 Here lies 

Dworkin‟s main point on the connection between law and morality. He conceives that in 

these cases judges shall find and invoke a principle that best fits the case to find the moral 

rights of the parties. Doing so is not a matter of free of choice: the judge has to be in line 

with the rule book, has to be consequent – consistent in the application of the principle – 

and also shall not contradict other principles. 

 

Dworkin‟s argumentation is quite plausible. Firstly, it would be illusory to rule out the 

individual‟s beliefs either from lawmaking or from the application of the law. Dworkin 

convincingly presents why the positivists‟ so-called neutral approach on interpretation 

and on filling the legal gaps falls short. He states that at one point the human conduct on 

creating and applying the law is inevitable. This is the moment when morals, principles, 

believes, goodness or whatever one may call them could take their role to make or to find 

the law just. Naturally, his weak spot is how to formulate these morals or principles that 

are to be involved. He gives a framework that might well constrain this activity but still, 

in a pluralistic society this concept only works if the majority of the citizens respect the 

institutions, which have to reflect the greater social reality. Regarding this statement, one 

point in Dworkin‟s argumentation is essential: citizens, if they are not satisfied with the 

rights that law provides, shall bring their case to the court, which has to rule on it in the 

light of the consistent principles, those are to be detected in the legal and social reality. 

 

6. Some interim conclusions 

The thoughts of the cited authors already show the greater boundaries of the rule of law 

debate. It has already been indicated that it greatly involves one‟s notion on the law itself 

and as such, part of the never ending debate between positivists or natural law believers 

or whoever falls anywhere between these categories. Something is already safe to say. 

Positivism on this matter does not mean that one acknowledges or even supports that law 

may serve any political, even horrible goals. It only implies that the rule of law has to be 

defined by the means of law and legal questions cannot be exported out of the realm of 

the law. The other side states that it is just not enough to create – by way of law – a just 

world. It is highly possible that all of them are right at the same time. Having said that, 

these views were necessary to present, and still far from being exhaustive, to frame what 

the rule of law debate is about in a narrower sense: is it a thin or is it a thick concept? 
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IV. The basic divide in the rule of law discourse 

 

1. General remarks 

The starting point here is what the thoughts of the cited authors suggest: what are the 

criteria that should be met if the rule of law is at stake. It is still an abstract question since 

any subdivision would require further elaboration. Generally, rule of law interpretations 

can be formal (thin) or substantial (thick), excluding or including aspects (fundamental 

rights, moral dimensions, certain convictions) that the content of the law should meet. 

Both categories can have various understandings opting in or out several components. 

One would say that the rule of law gets thicker and thicker by adding new elements to the 

thinnest starting point.
38

 Thin and thick approaches may or may not include 

qualifications, institutions and fundamental rights and procedures, depending on how one 

theoretically sees them justified. 

 

Bearing in mind that the rule of law is an essentially Western idea, rooted in liberalism in 

the greater sense, the first step might be going abstract. This would allow to elaborate 

further details in the light of a given context (historical, cultural, political, theoretical and 

doctrinal). This is an important assertion since the definition determines the path of the 

argumentation and different definitions may lead to different conclusions.
39

 

 

To narrow down this circle, even in the most abstract sense, there is some sort of 

agreement in the legal scholarship that the following considerations must be included. 

Rule of law has to do something with the sovereign public power – or as it is generally 

accepted with the state
40

 –; it has to make some meaningful restrains on the power;
41

 it 

has to channel and institutionalize the power;
42

 it has to fulfil its role at maintaining social 

order and at the relation between the individuals.
43

 However, and above all, it has to 

secure individual liberty as the founding notion of the Western legal thought.
44

 

 

Taking all of these aspects into consideration, if there is a pressing need to choose, 

probably Zolo‟s definition is the most convincing one. Accordingly: “the rule of law is a 

normative and institutional structure of the European modern state, within which, on the 

basis of specific philosophical and political assumptions, the legal system is entrusted 

with the task of protecting individual rights, by constraining the inclination of political 

                                                 
38
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power to expand, to act arbitrarily and to abuse its prerogatives. In analytical terms, it 

may be argued that the rule of law is a legal and institutional figure resulting from a 

centuries-old evolutionary process, which leads to the establishment, within the structures 

of the European modern state.”
45

 The founding notion within the Western legal culture 

might be this one but the real debate is about how to get and stay there. Is it enough if the 

law (legal system) meets some requirements or more has to be done by it? 

 

2. As it is thin 

The thin view focuses on formal qualities, institutions and any parts of the law that do not 

say anything about its content. Thin concepts tend to answer questions as what is the law 

is; who does make it; who does and how enforce it and so on. So to say, it is rather 

supported by positivist lawyers who think that a legal question – even if it is about to 

reach the “goodness” of the whole system – shall remain under the legal realm. As Raz or 

Fuller emphasize – despite of their fundamental difference on morality – that formal 

legality already enhances predictability, which is a basic condition to respect human 

dignity. It is true that law can be used to attain several goals but as Raz states, it is an 

outer question of legal reality and as such, not possible to tackle by legal means. Fuller 

sees it very similarly even though he puts more emphasis on the respect of the capability 

of the individuals to make their own choices and as such, law that does not respect this 

characteristic is not law at all. 

 

All rule of law concepts start with the thinnest layer of it, what is usually labeled as rule 

by law. Its meaning is generally accepted: public power is conducted by way of law.
46

 

Palombella tackles this aspect very plausibly: law is nothing else but just an instrument.
47

 

In most cases, legality is the criteria that comes right after the rule by law. In the strict 

sense, it requires that public authorities must be able to refer to the authorization in the 

law that allows them to perform their actions.
48

 The elaboration here is the following: 

legality should refer to any actions by any state authorities not just of the governmental 

(executive) and of the lawmaker but also of the judicial. Legality is within the core of the 

thinnest rule of law understanding since it does not require any form of separation of 

powers but only that the public authority – even if it absorbs the legislative, the executive 

and the judicial dimensions – has to have its legal basis to act. So to say, legality means 

law bound public authority.
49

 Ever since public authority is submitted to the law, no 

further actions can be conducted. It is equally important – as Fuller depicted it through 

the tail of the Rex who failed to make law at all, or see Raz‟s points in this regard – that 

the law has to meet certain features to be considered as law and not as a command. These 

are the formal qualities of the law or formal legality of the law. It seems that there is a 

consensus on its subcomponents. As such, law has to be (a) general; (b) clear; (c) 

prospective; (d) certain or stable (including the idea of legitimate expectations); (e) 

consistent; (f) publicly promulgated and (g) accessible.
50

 Bedner very convincingly 

                                                 
45

 Zolo, 19. 
46

 Loughlin, 333., Zolo, 22. 
47

 Palombella (2010), 6. 
48

 Paul Craig: The Rule of Law, Select Committee on Constitution – Appendix 5 (2007), 

https://publications.parliament.uk/pa/ld200607/ldselect/ldconst/151/15115.htm, 2. 
49

 Costa, 135; or see: Palombella (2009), 18.: “law bound state” 
50

 Craig (2007), 2; Loughlin, 333.; Peerenboom, 2.; Tamanaha (2004), 92. 



14 

 

considers these three elements as the “thinnest” or core rule of law notion,
51

 so to say: 

government by law according to the law. It is fair to say that after this point, different 

authors include different – but still formal – aspects. Many would add here the 

independence of the judiciary; the right to fair hearing; access to courts; reviewing the 

actions of the executive, sometimes the legislative power and even democracy. 

 

However, there is still a fundamental aspect that is commonly accepted: equality before 

the law. Tamanaha plausibly defines this layer, as law shall be applied equally to 

everyone.
52

 This does not say anything about the content of the law but it aims to 

suppress and avoid privileges.
53

 Equality in this sense does not say anything about social 

equality either but only refers to the basic notion of fundamental justice.
54

 This 

conception is the founding thought of the Western legal thinking, it is embodied in most 

of the legal documents having been made during the course of history
55

 and it is the 

center of the liberal thought
56

 in a greater sense. One might say that involving equality is 

already a moral good since treating everyone in the same way is not evident. This is true 

but the equal application of the law still does not say anything about its content. 

However, if one accepts Fuller‟s, Habermas‟s or even Raz‟s – not mentioning Dworkin‟s 

– position, it is hardly possible to leave it out from the consideration. One way or another, 

they all imply it. To be fair, a very important remark has to be made here that goes back 

to another fundamentally important problem. These two aspects must not to be confused. 

Equality before the law or equality in the social sense? While of course the second 

absorbs the first, there is a heated debate over it. Two basic approaches clash here: the 

liberal and the social welfare
57

 one. According to the first, equality is formal; it has to 

provide the same protection to everyone but solely negatively. Whereas, the social 

welfare supporters state that the liberal social model has failed, and threats to equal 

liberty do come from material differences. So to say, equality should rather be “equal 

opportunities.”
58

 To get there, the state‟s and the law‟s function is more than just being a 

negative protector of one‟s rights. From the point of view of the rule of law debate, the 

first implies the second while the second goes beyond it in the form of fundamental 

rights, institutions but most importantly: in the form of the conception of the law itself. 

Since the last aspect partly falls out of the legal realm, it can be excluded here. Under the 

thin concept, law has to acknowledge formal equality as equality before the law or as its 

equal application without any sort of privileges. 

 

3. As it is thick 
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So far, normative and institutional qualities have been presented to serve the idea that the 

law shall rule, not men. Critics of the thin approach tend to say that it is not enough since 

it still does not determine the content of the law. Law could be despotic
59

 – even if it is 

made by a democratic majority – simply just the tool of the powerful.
60

 As such, it could 

serve any sort of goals and regimes. Precisely this is the reason why the idea behind the 

thick view is adding restrains on the law itself or, in other words, fill the rule of law up 

with notions that may prevent the arbitrariness – clothed in the form of law – from 

happening. 

 

In the contemporary debate, Peerenboom states that the question of substance involves 

particular economic arrangements, certain forms of government and the protection of 

fundamental rights.
61

 Tamanaha goes from individual rights, to rights to dignity and 

finally, as the thickest concept, he involves social welfare problems such as material 

equality.
62

 Bedner argues that “all law and its interpretations are subject to fundamental 

principles of justice; individual rights and liberties are recognized and protected; socio-

economic rights are guaranteed and promoted; group rights are recognized and 

protected.”
63

 Craig presents the thin concept, as it does not make any judgement on the 

actual content of the law while the believers of the substantive idea – accepting the 

formal characteristics – consider that “substantive rights are said to be based on, or 

derived from, the rule of law. The concept is used as the foundation for these rights, 

which are then applied to distinguish between "good" laws, that do comply with such 

rights, and "bad" laws which do not.”
64

 Two points have to be taken into account here 

that make another turn in the rule of law debate. 

 

Firstly, as it has already been asked, what shall law do with morality? From a greater 

theoretical point of view, it is important to refer back to the thoughts of Raz, Habermas, 

Fuller or Dworkin since now it seems to be evident what the great divide between their 

approaches is. It feeds from the differing conceptions about the law itself. Again, 

according to Raz, law has nothing to do with morality, Habermas argues that there are no 

more absolute moral principles and as such, morality cannot serve as a limit on modern 

law. He plausibly depicts that in a pluralistic society finding absolute moral principles is 

not even possible. Fuller believes that law has its own internal moral value and he 

formulates that trying to reach something that is thought to be good is already something 

good. Whereas, Dworkin clearly states that law is more than what is in the book and 

especially the application of the law must not be – and cannot be – blind to moral 

principles that can be detected in social reality. Other authors challenge the – absolute – 

moral foundations of law with slightly more practical argumentations. Peereboom 

underlines that the thin understanding makes it possible to avoid never-ending debates 

about leading political theories that aim to determine justice.
65

 Zolo considers that “a 

rigorous theory of the rule of law requires a rigorous elaboration of the doctrine of 

                                                 
59

 Even Raz acknowledges that law may easily generate arbitrariness, see: Raz, 224. 
60

 Stimpson, 325. 
61

 Peerenboom, 2. 
62

 Tamanaha (2004), 91. 
63

 Bedner, 38. 
64

 Craig (1997), 467. 
65

 Peerenboom, 9. 



16 

 

individual rights” but the latter is missing from the contemporary scholarship.
66

 

Tamanaha argues similarly.
67

 

 

The second problem stems from the fact that in Western legal cultures fundamental rights 

– looking away from the question whether they are moral based – shall constrain the 

content of the law. The big question is how this should be done. Who shall determine the 

content of the fundamental rights, so to say who should have the last word: democracy or 

the judiciary? Most authors emphasize this aspect very heavily and it is often presented as 

the republican versus liberal approach.
68

 The debate is rather institutional but very much 

fundamental regarding the rule of law. One may well ask how the law can constrain the 

law if there is no organ that may enforce the law on the lawmaker itself. On the other 

hand, it is often argued that leaving to courts to have the final word on the law would lead 

to their politicization or to the rule of men again. Examining the legal systems, authors 

here – besides the theoretical foundation – would go back to the differences between the 

British, the German, the French and the American solutions. While the first model would 

be regarded as the republican model, the rest are the liberal ones. Having said that, these 

are rather technical – undeniably huge but theoretically not irreconcilable – differences if 

one seeks or tries to seek common rule of law patterns in the Western legal cultures. It 

might also be said that while the British constitutional system is rather unique, the liberal 

approach – written constitution, bill of rights and judicial review over the legislation – 

prevailed in the American and the continental legal cultures.
69

 The conclusion here is that 

involving fundamental rights protection into the rule of law debate generates new 

horizons that have to be taken into consideration as well. 

 

4. Some interim conclusions 

There are supporters and opponents of both (thin and thick) approaches. One would say 

that involving the question “what should be the content” in legal argumentations might 

lead to bias solutions and that is why the thin – or neutral
70

 – understanding is preferable. 

For example, Palombella states that the thick conception stretches the rule of law too far: 

“to match one of its historical incarnations, and to embody within its very definition, a 

political notion of democratic power, or a socio-economic pattern, whether asking for 

welfare solidarity or individual market-autonomy.”
71

 However, there are others such as 

Bingham
72

 who advocate for the thick concept. According to Bedner, the thin approach 

has its analytical advantages. Nonetheless, the thick understanding corresponds more to 

the founding idea of the rule of law
73

 and it offers a complete protection against 

tyranny.
74

 Tamanaha points out that whilst formal legality might be the leading idea of 
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the rule of law among legal scholars, the thick understanding – formal legality, individual 

rights, and democracy – likely approximates the common sense of the rule of law within 

Western societies.
75

 After examining the frontiers of the thick approach, one would 

rightly say that there is still a misunderstanding about how the law can rule over the law. 

A small hint has already been given when it was stated that fundamental rights shall 

precede “the law” and that certain institutional solutions have to be involved. This leads 

to the last aspect of the rule of law mystery, namely how can be the previously 

emphasized tension within the law explained. 

 

V. Rule of law and constitutionalism 

 

All presented approaches speak about the rule of law in the abstract sense, the law that 

rules. On the most abstract level that might be acceptable but rule of law evaluations aim 

to find concrete elements of the notion. Among these, whether one favors the thin or the 

thick approach, there are way too many goals and functions that “the” law has to fulfil at 

the same time.
76

 This might be the reason why it is difficult to decide which rule of law 

approach is favorable. These conflicting functions and expectations make complicated to 

draw a clear picture. 

 

Moreover, seemingly different ideas such as democracy or the separation of powers are 

often involved in the rule of law debate. There are authors who say that the rule of law 

just simply does not have anything to do with other founding ideas (see above Raz‟s 

argumentation) or who say that for very convincing theoretical reasons there is co-

originality between democracy, the rule of law and the protection of fundamental rights. 

Møller claims that there are various attributes of the rule of law, namely: formal legality, 

checks and balances, sovereignty of the people, negative and positive rights. There might 

be a tension among these and it is rather better to keep referring to the rule of law on the 

minimalist level. He pinpoints that “where formal legality is a part of an inner 

uncontested core of the rule of law with a contested outer circle comprising the politico-

institutional requirements of the rule of law. The point is that the vehement debates about 

the rule of law do not concern the conception of formal justice but the characteristics of 

the legal system that is to apply it and the political system that is to realize and guarantee 

it.”
77

 So to say, the tyranny of the positive law – rule of law if it is only about formality – 

can be prevented if it is constitutionalized.
78

 After all these being said, it is easily notable 

that the turmoil within the rule of law debate is about seizing all or nothing. There is a 

uniform notion and definition but it seems that there is no practical use of it due to the 

diverging components. This stems from misunderstanding that the rule of law is 

seemingly an un-differentiable principle. The last part is about how this problem can be 

grasped. 
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In Western legal cultures, the idea of constitutionalism and the constitution is about 

creating, guiding and constraining the public authority comprehensively and universally, 

prohibiting any „extra-constitutional‟ authority.
79

 It is a framework that contains the basic 

rules of law-making, certain institutions with particular goals, determines the relations 

between the different levels of law and powers and as such, it turns the conduct of public 

authority into a matter of – legal – mandate.
80

 In short, the constitution is “the law” that 

bounds public authority by way of creating it.
81

 But the constitution is more than this. It 

also combines some ideas and values
82

 determined by the constituent power – based on 

the democratic idea that respects everybody equally (see Habermas above) – embodied in 

the form of fundamental rights. Thus, the constitution may provide the protection of 

individual liberty against the constituted power by enforcing fundamental rights.
83

 

However, it can only do so if it takes precedent over the ordinary laws and thus, it takes 

the top position in a hierarchized legal system.
84

 The constitution is then the fundamental 

law
85

 of the land, which determines the validity
86

 of the ordinary laws. Not just their form 

but also their content. This might be the answer to the “how may law constrain law?” 

question. So to say, in the greater sense, the rule of “the law” shall be conceived as the 

rule of the fundamental law of a given legal system that determines and absorbs the above 

unfolded – democracy, separation of powers, protection of fundamental rights and so on – 

features. The constitution is “the law” that corresponds to the original notion, which 

aimed to exclude arbitrariness, secure liberty and ensure the supremacy of the law.
87

 It is 

found then: there is a law as a framework and there might be laws according to the 

framework. It is not surprising then that some authors refer to the rule of law as an aspect 

of constitutionalism.
88

 

 

However, there is still one major problem that has already been mentioned. If there is no 

consistent morality or natural legal system above the law, how can be the constitution 

itself constrained? How can the ultimate man-made law be over the man himself? What if 

the framework is already evil? What if the constituent power itself is tyrannical? The 

answer lies in Fuller‟s points. Law is always just the half of the picture, the other one is 

the behavior of the actors who make it work. If one rightly accepts that our time is 

labeled as morally pluralistic then nothing else is left just the previously mentioned self-

limitation or the conscience of the constitutive power.
89

 One shall assume and hope that 

Habermas and Fuller are right and the members of the constitutive power are wise and do 
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not question the legal equality of the fellows, the created legal system – as this is Fuller‟s 

thought – is already something good on the level of the constitution. It still has to be 

concretized and interpreted. Here comes Dworkin into the picture. It is possible that there 

are no more universal moral values anymore but there might be ruling concepts in society 

that a judge might take into consideration while he solves a hard case. Law is a human 

creation and as such – regardless how one names it – the human factor will always be 

there at its creation and implementation. There might be certain principles – probably not 

moral – that stem from the constituent power‟s will and since it belongs to the society, 

judges may discover them. This leads to the final remark that only applies in the Western 

legal cultures and on which the whole previous argumentation is founded. There is one 

virtue that cannot be trumped by the constituent power either: legal equality of the fellow 

men. If it is, everything that so far has been said falls. 

 

VI. Closing remarks 

 

It now seems to be clear that there are three legal layers of the rule of law discussion. In 

the narrower sense if one intends to examine the state of the rule of law it is better to 

focus on the formal aspects of the law. This approach also allows making separate 

understandings of the three ruling notions in the Western legal thought: democracy, rule 

of law and the protection of fundamental rights. If it is within the legal system, it should 

be the thinnest core. If it is about the whole legal system, it should be about the formal 

layers of constitutionalism. On the other hand, the thick approach can only be conducted 

about the whole legal system. 

 

Thus, a choice has to be made in any rule of law evaluation since it greatly determines the 

working methods.
90

 How the rule of law looks like is up to the constituent power, so to 

say it is a political decision in this sense – but accepting Fuller‟s argumentation on his 

principle of congruence – it remains so at least in fifty percent. A lot depends on the 

behavior of the parties and as such it cannot be denied that the rule of law is largely a 

cultural phenomenon.
91

 So to say, this is the fourth, empirical aspect of the rule of law. 

Maybe this one is the most important and determines the fate of the whole idea. 

Tamanaha depicts this thought in the most convincing way: “[i]n order for the rule of law 

to exist, people must believe in and be committed to the rule of law. They must take it for 

granted as a necessary, proper and existing part of their political-legal system. This 

attitude is not itself a legal rule. It is a shared political ideal that amounts to a cultural 

belief.”
92

 

 

Why is all this hustle so important? The answer is rather cynical and it comes from the 

assumed goodness of the rule of law. There is a fight for it for the very reason that it has 

an enormous power of its own: the power of legitimacy
93

 is the power that any sort of 

regime desires to have. 
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All the presented thoughts show that the rabbit hole seems to be as deep and as 

surrealistic as Alice might have seen it. However, there is also a way to wake up and get 

out. 

 

 
 


