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Abstract 
 
This article aims to study a link between political actors' constellations (preferences 
and constraints) and stability of the constitutional system during democratization. The 
relevance of studying causes of stability of institutional framework is conditioned by 
its importance for consolidation of democracy. The main hypothesis is that one of the 
factors behind a stable constitutional system is consensus-based as opposed to 
conflict-based constitutional distribution of executive and legislative power. It is 
generated in accordance with Jon Elster's theoretical framework for constitution-
making in Central and East Europe and Fritz Scharpf's analytical framework of 
actor-centered institutionalism which combine actor-based and institutional 
approaches employed by transition studies. The post-Soviet European states, for 
which institutional redesigning was among the paramount tasks of regime change, 
represent a puzzling divergence on the dimension of institutional stability. Since there 
are no general theories of constitution-making and the qualitative nature of the 
analysis of the constellations of political actors requires the deep contextual 
knowledge, the case-study format (of Ukraine) was chosen. The conclusion is that the 
way executive-legislative relations are established and amended is indicative for 
prospects of consolidation of democracy. Namely, the constitutional provisions 
adopted under the condition of conflict between the main political actors are a subject 
for further revision and a source for constitutional instability.  
 
 
Introduction 
 
The task of institutional redesigning, first of all separation of powers, was of 
paramount importance to the ex-republics of the former Soviet Union (fSU). They all 
inherited the same institutional model of formally parliamentary council-based form 
of government founded in the Soviet Constitution of 1936.1 However, essentially due 
to different preceding experience of nation- and statehood, they have developed 

                                                
1 Serhiy Kul’chyts’kyi, “Utverdzhennia nezalezhnoyi Ukrayiny,” (Consolidation of the Independent 
Ukraine) in Istoriya Ukrayiny, ed. V. A. Smoliy (Kyiv: Al’ternatyvy, 1993), 372.  
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different political regimes. The trajectory of post-Soviet European states’ institutional 
designs of executive-legislative relations in the process of constitution-making has 
been particularly divergent. (The notion “post-Soviet European states” here 
designates three Baltic States as well as Western Newly Independent States, or WNIS, 
term coined by Dov Lynch to define Belarus, Moldova, and Ukraine).2 Moreover, a 
plausible divergence among them on the dimension of institutional stability has been 
puzzling. Whereas since dissolution of the Soviet Union the Baltic states and Belarus 
have held to newly established forms of government (parliamentary and presidential, 
correspondingly), Moldova in 2000 and Ukraine in 2004 shifted from 
semipresidential to parliamentary.3 (This led, however, to convergent institutional 
designs of executive-legislative relations, a parliamentary regime (except for Belarus) 
which constitutes another puzzle, not addressed in this article.) 
 
Hence the research question follows: Why was the institutional design of executive-
legislative relations stable in some countries and an object of constant change in 
others? The relevance of this question is due to the consequent negative influences of 
unstable constitutional system on the prospects of democratization.  
 
To contribute to the explanation of stability of the constitutional systems, particularly 
of executive-legislative relations, among the post-Soviet European states, this article 
aims to study a link between constitutional stability of separation of powers, once 
legally institutionalized, and the political actors’ constellations (preferences and 
constraints). 
 
From the actor-centered institutional theoretical perspective taken in the article, it is 
analyzed how the constitutional (re)distribution of executive and legislative power 
was influenced by the constellations of political actors during constitution-making 
according to the following criteria: their preferences, expectations, and constraints, 
related to the institutional choice.4 It is argued that the constellations of political 
actors at critical junctures of constitution-making is one of explanatory variables for 
stability of (re)distribution of power between legislative and executive branches, 
chosen as a dependent variable due to its impact on stability of the constitutional 
system and thus - the prospects of democratic consolidation.5 The hypothesis is that 
strategic consensus, and not tactical compromise about constitutional distribution of 
executive and legislative power, is likely to result in a stable constitutional system. 
Namely, that the more consensus-oriented, i.e. with resolved tensions among 

                                                
2 “The New Eastern Dimension of the Enlarged EU”, Chaillot Papers: Partners and neighbours: a CFSP 
for a wider Europe 64 (Paris: EUISS, 2003): 34-60.  
3 Nina Nyzhnyk and Vasyl’ Lemak, Postsotsialistychna derzhava: teoretyko-pravovi problemy 
(Postsocialist state: theoretical-legal problems) (Uzhgorod: UzhNU, 2003), 22-23. 
4 Jon Elster, Klaus Offe, and Ulrich K. Preuss, eds., Institutional Design in Post-Communist Countries: 
Rebuilding the Ship at Sea (Cambridge: Cambridge University Press, 1998), 292-304.  
5 Arend Lijphart, “Democratisation and Constitutional Choices in Czecho-Slovakia, Hungary and Poland,” 
Journal of Theoretical Politics 4:2 (1992): 207-223. 
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conflicting political actors adoption of the constitutional framework is, the more 
likely it will be to achieve stable constitutional distribution of executive and 
legislative power, i.e. without consequent amendments of the constitution. In other 
words, conflicting constellation (characterized by failed consensus on the basic rules 
or principles) increases reliance on negotiation and compromise and intimately leads 
to post-decision reevaluation of these rules/principles, i.e. redistribution of power.  
 
The article proceeds as follows: the introduction is followed by overview of the 
theoretical and methodological framework. First the constitution-making of 1994-96, 
and then amending the Constitution in 2004 in Ukraine are analyzed from the actor-
centered approach. In the conclusion, the main findings of the research are 
summarized.  
 
Theoretical and Methodological Framework 
 
Modern political science has developed a number of theories to explain different 
paths of democratization chosen by the Central and East European (CEE) states. The 
most known among them are post-Soviet (Alexander J. Motyl (1992; 1997)) and 
comparative regime change (Valerie Bunce (1995; 2003)),  transitology (Philippe C. 
Schmitter, Terry Lynn Karl (1991; 1994; 1995)), modernization (Adam Przeworki, 
Fernando Limongi (1997)), Europeanization (Peter Mair (2004)), etc. Despite 
differing theoretical premises, there are some shared theses. First and foremost, it is 
usually agreed that “evolution of constitutional framework is at the heart of the 
complex political transition”6 to, and consolidation of, democracy, as well as for the 
analysis of the strengths, weaknesses, and stability of the parliamentary, presidential, 
and semipresidential forms of government (e.g. Arend Lijphart (1992); Juan Linz 
(1994); Jon Elster, Klaus Offe, Ulrich K. Preuss (1998), Alfred Stepan and Cindy 
Skatch, Ray Taras (2003)). Another focal point is the importance of the political 
actors during institutional designing of separation of powers in the process of regime 
change in Central and Eastern Europe.  
 
For the ex-republics of the European part of the fSU, drafting and adoption of the new 
constitutions was among the paramount tasks of regime change. According to Walter 
F. Murphy’s typology of constitutional functions,7 introduction of the principle of 
separation of powers was crucial.8 The core choices of the institutional design, 
primarily distribution of executive and legislative power, are usually made during the 
process of drafting and adopting the constitution, which then serves as a set of “meta-

                                                
6 Oleh Protsyk, “Troubled Semi-Presidentialism: Stability of the Constitutional System and Cabinet in 
Ukraine,” Europe-Asia Studies 55:7 (2003): 1077-95.  
7 Walter F. Murphy, “Constitutions, Constitutionalism, and Democracy,” in Constitutionalism and 
Democracy, eds. Douglas Greenberg, Stanley N. Katz, Melanie Beth Oliviero, and Steven C. Wheatley 
(New York: Oxford University Press, 1993). 14-17. 
8 Kataryna Wolczuk, The Moulding of Ukraine: The Constitutional Politics of State Formation (Budapest: 
CEU Press, 2001), 12-16.  
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rules” for democracy.9 Another reason why designing political institutions by means 
of constitution-making is chosen for analysis is because according to Wolfgang 
Merkel’s periodization of democratic consolidation process, it is a phase of structural 
consolidation, i.e. a foundation for subsequent representative consolidation (parties 
and interest groups), attitudinal consolidation (civil society),10 and ultimately - for 
consolidation of democracy.  
 
In the field of democratization and postsocialist transition studies, there are different 
explanations for causes and outcomes of institutional design. Schematically, on the 
diametrically opposed ends of this theoretical continuum could be institutionalism and 
actor-centered approach. According to the former, a democratic constitution is neutral 
to the interests of political actors, whereas political institutions are relatively 
autonomous,11 thus democratization is possible only under existence of institutions 
that give some institutional guarantees to major political forces.12 According to the 
latter, institutions are the only framework for behavior of political actors.13 In this 
section, the interconnection between them as well as theoretical framework and 
research design are outlined.  
 
Actors-centered institutionalism and constitutionalism 
 
Within the institutionalist approach, there is a compromise analytical standpoint on 
the interrelation between political actors and institutions: the analysis of political 
actors’ constellations (mainly preferences)14 is as important as the institutional setting 
within which they operate.15 Likewise, in transition studies the influence of political 
actors on consolidation of democracy is analyzed along with institutions. Bohdan A. 
Futey argues that the lack of political consensus leads to (and is reinforced by) 
fundamental problems, which “unless resolved will sap the viability of new 

                                                
9 Philippe C. Schmitter, “Dangers, Dilemmas and Prospects for the Consolidation of Democracy,” in 
Democracy: Theory and Practice, ed. John Arthur (Belmont, Calif.: Wadsworth, 1992). 141-44.   
10 Wolfgang Merkel, “Institutions and Democratic Consolidation in East Central Europe,” Estudio/Working 
Paper 86 (Dec. 1996): 2-4.  
11 James G. March and Johan P. Olsen, “The New Institutionalism: Organizational Factors in Political 
Life,” American Political Science Review 78 (Sep. 1984): 734-749. 
12 Adam Przeworski, “Democracy as a Contingent Outcome of Conflicts,” in Constitutionalism and 
Democracy, ed. Jon Elster and Rune Slagstad (Cambridge University Press and Universitetsforlaget, 1988). 
59-80. 
13 Klaus von Beyme, “Institutional Engineering and Transition to Democracy,” in Democratic 
Consolidation in Eastern Europe. Volume I: Institutional Engineering, ed. Jan Zielonka (Oxford: Oxford 
University Press, 2001), 3-24.  
14 George Tsebelis, “Decision Making in Political Systems: Veto Players in Presidentialism, 
Parliamentarism, Multicameralism and Multipartism,” British Journal of Political Science, 25 (1995): 289-
325. 
15 Arend Lijphart, Patterns of Democracy: Government Forms and Performance in Thirty-Six Countries 
(New Haven, CT: Yale University Press, 1999), 203-13. 
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constitution as a long-term fundamental document.”16 As Schmitter’s analysis 
notwithstanding shows, provision of a set of institutions embodying contingent 
consensus among politicians is a challenge for democratic consolidators.17 
 
The political actors’ perspective is particularly important for study of the institutional 
designs in postsocialist transitions. In contrast to the parliamentary model 
characteristic of West-European states,18 where the institutional structures play a 
crucial role in mediation of the actors’ behavior and determination of policy 
outcomes, in the postsocialist societies weak institutions are heavily influenced by the 
choices of political actors who design institutions while pursuing own strategic 
interests.19 In this regard, the important aspects of postsocialist transitions are highly 
politicized constitution-making, i.e. use of constitutional framework for realization of 
drafters’ interests,20 primarily for exercising control over the executive, and low 
respect for formal constitutional norms.21 Along with the importance of the analysis 
of considering political actors of postsocialist transitions, the institutional framework 
is to be considered.22 
 
New institutionalist framework is relevant because it aims to reconcile actor-based 
and institutional approaches.23 Such a unifying framework seems necessary because 
on the one hand a functionalist assumption of rational choice model - that the 
institutional designs and changes (e.g. constitutional reforms) can be explained 
through their functional outcomes for their framers24 - contains the important 
shortcoming. Namely, even given normative aspirations of constitution-making (such 
as strong presidency as a symbol of national unity or parliamentary form of 
government as a means to meaningful democracy), constitutional designers can only 
have short-term horizons (preferences, constraints, expectations and acceptance of 
outcomes) and can not anticipate institutional outcomes which probably will differ 
from their expectations, leading to constitutional reforms.25 On the other hand, 
although political institutions establish the “rules of the game” for political actors, i.e. 

                                                
16 Bohdan A.  Futey, “Ukraine’s Draft Constitution Meets Political Reality,” East European Constitutional 
Review 2 (1993): 14-17. 
17 Schmitter, “Dangers, Dilemmas and Prospects,” 138-39. 
18 Matthew S. Shugart, “Politicians, Parties, and Presidents:  An Exploration of Post-Authoritarian 
Institutional Design,” in Liberalisation and Leninist Legacies: Comparative Perspectives on Democratic 
Transitions, ed. B. Crawford and Arend Lijphart (California: University of California Press, 1997).  40-90. 
19 Wolczuk, The Moulding of Ukraine, 78-79.  
20 Stephen Holmes, “Back to the Drawing Board: An Argument for Constitutional Postponement in Eastern 
Europe,” East European Constitutional Review 2:1 (1993): 430-451. 
21 Wolczuk, The Moulding of Ukraine, 10. 
22 Ibid.  
23 Klaus von Beyme, “Institutional Engineering,” 3.  
24 Todd Landman, Issues and Methods in Comparative Politics: an Introduction (London: Routledge, 
2000), 179-99; William Riker “Political Science and Rational Choice,” in Perspectives on Positive Political 
Economy, ed. James Alt and Kenneth Shepsle (Cambridge: Cambridge University Press, 1990). 163-81. 
25 Philippe C. Schmitter, “‘Process’ not ‘Product’ Engineering in the Consolidation of Democracy,” in 
Democratic Consolidation. ed. Zielonka. 36-46. 
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provide the frame for policy-making (including constitution-making) and institutional 
guarantees for relevant interests in the course of democratic competition,26 they do not 
determine the result of political bargaining.27  
 
Therefore, on the premise of actor-based and institutional approach the analytical 
framework of actor-centered institutionalism (ACI) was developed by Fritz Scharpf to 
explain the institutional evolution of executive-legislative relations. According to 
ACI, institutions are created by political actors who have their own particular interests 
and aim to embody them in some form of the institutional structure. Particularly, the 
constitutional frameworks and institutional designs are assumed to result from 
political and normative conflicts among the political actors, operating within 
institutional framework of “norms, institutions, and organizations”.28  
 
The main concepts of the ACI, actor constellation and institutional setting (as defined 
below) are employed in this article, following theoretical framework for constitution-
making, developed by Jon Elster particularly for CEE. It is based on the hypothesis 
that actions of constitution-makers are explained by institutional interests. Thus, 
constellations of political actors, i.e. their institutional and personal preferences and 
constraints, and mechanism of realization of preferences, are analyzed according to 
the following outline: first, identification of constraints for the constitution-makers. 
Second, ordering of available options, or preferences, of constitutional choice, for 
which information on their goals and motivations is needed. Third, the mechanisms of 
realization of these preferences: rational argumentation, bargaining (credible threats 
and promises), and voting. Elster argues that institutional interests particularly make 
rational impartiality impossible, especially if institution-participant of the 
constitution-making process is subjected to its outcomes: it will aim at enhancing own 
weight in the balance of powers.29 
 
Main concepts 
 
In this article, the narrow definition30 of a constitution as a “code of norms which 
aspire to regulate the allocation of power, functions, and duties among the various 
agencies and officers of government”,31 i.e. between the legislative and executive 
branches of power, is employed. The focus of analysis is on the constitution-making 
as a process, the means by which a constitution is drafted and adopted, rather than on 

                                                
26 Przeworski, Democracy, 70. 
27 Peter A. Hall and Rosemary C. R. Taylor, “Political Science and the Three New Institutionalisms,” 
Political Studies 44 (1996): 936-57.  
28 Merkel, “Institutions and Democratic Consolidation,” 1-2. 
29 Elster et al., Institutional Design, 294. 
30 K. C. Wheare, Modern Constitutions (London: Oxford University Press, 1966). 1-3. 
31 S. E. Finer, Vernon Bogdanor, and Bernard Rudden, Comparing Constitutions (New York: Oxford 
University Press, 1995). 1-2. 
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the constitution as a product.32 Another important concept built on “constitution” is 
that of constitutional design, which generally designates a set of governing 
institutions, primarily distribution of executive and legislative power among 
president, cabinet, and parliament.33 This dimension of constitutional design – 
distribution of executive and legislative power - is analyzed because there has been a 
general consensus in the literature that a functioning separation of powers among 
major branches of government is one of the crucial factors for consolidation of 
democracy.34 Therefore, executive-legislative relations as rules of the institutional 
game35 are central to any democratic constitution.36  
 
The concept of the political actor designates the key participants of the constitutional 
process who can institutionally change distribution of executive and legislative 
power.37 Thus, only the subjects of constitution-making, i.e. the actors with formal 
power to draft, adopt, and amend a constitution: presidency and the main party groups 
in the legislature, are included in the analysis. (The government and judiciary are not 
included, the former because executive branch of power was not a subject of 
constitutional-making according to the Soviet Constitution of 1978 and the latter 
because although it was, it did not act as a separate actor having backed up the 
president’s preferences.) 
 
The analytical distinction can be made between individual (presidency and prime-
ministership) and collective (parliament, government, and judiciary) actors. To 
operationalize the concept, the latter is to be disaggregated into (schematically) 
individual actors on the basis of the dominating preference for the executive-
legislative relations, i.e. parliamentary groups. Hence, the analysis operates with the 
constellations of the following political actors: the presidency; the right, the center, 
and the left in the parliament at the critical junctures. Where necessary, the references 
to the head of the parliament38 and the prime-minister (occasionally and only during 
amending the constitution, when this actor was legally empowered to, and actually 
involved) are made. Finally, the analysis includes references to the Constitutional 
Court, an institution that can play a role of the mediator in institutional conflicts 
                                                
32 Schmitter, “‘Process’ not ‘Product’ Engineering,” 42. 
33 Leonardo Morlino, “Constitutional Design and Problems of Implementation in Southern and Eastern 
Europe,” in Democratic Consolidation, ed. Zielonka. 48-108.  
34 Robert Elgie and Jan Zielonka, “Constitutions and Constitution-Building: A Comparative Perspective,” 
in Democratic Consolidation, ed. Zielonka. 25-47. 
35 Schmitter, “‘Process’ not ‘Product’ Engineering”, 42. 
36 Matthew S. Shugart and John M. Carrey, eds., Presidents and Assemblies: Constitutional Design and 
Electoral Dynamics (Cambridge: Cambridge University Press, 1992), 39-46. 
37 Vladimir Pigenko, Charles W. Wise, and Trevor L. Brown, “Elite Attitudes and Democratic Stability: 
Analysing Legislators’ Attitudes towards the Separation of Powers in Ukraine,” Europe-Asia Studies 54: 1 
(2002): 87-107; Ian Jeffries, ed., The Countries of the Former Soviet Union at the Turn of the Twenty-First 
Century: the Baltic and the European States in Transition (New York: Routledge, 2004), 516-47. 
38 On the evolution of this post and its powers, see Anatoliy F. Gorlov, Volodymyr O. Koroliuk, Serhiy I. 
Lavreniuk, and Yuliana V. Shevchuk, Evoliutsiya vlady (Evolution of power) (Kyiv: VAT Vydavnytstvo 
“Kyivs’ka Pravda”, 2005), 8-77. 
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between legislative and executive branches of power. “Constellation” of political 
actors refers to the players of the game, their strategy choices, the expected outcomes, 
and the preferences over these outcomes; institutional setting means institutions as the 
rules of the game.39 
 
The notions of “conflict” and of “consensus” are crucial to the stability of the 
institutional design. In this article, the former is defined as inconsistent preferences of 
multiple nested actors confronting multiple nested time perspectives, and the latter – 
as harmony and shared commitment to goals and decisions.40  
 
Stability of the institutional design (and thus of constitutional system) is chosen as a 
dependent variable because, according to the main body of the literature on 
consolidation of democracy, it is one of the basic necessary conditions (along with 
e.g. institutionalization of separation of powers). Since such stability hypothetically 
requires the contractual relationship among the relevant actors,41 the constellations of 
political actors at critical junctures of constitution-making are analyzed as an 
independent variable. 
 
The options of possible institutional design considered during constitution-making in 
CEE varied from a “pure” parliamentary to “pure” presidential, with premier-
presidential, and president-parliamentary types of constitutional systems in-between, 
as categorized by Matthew S. Shugart.42 There is an interesting observation that 
semipresidentialism (as defined by Maurice Duverger)43 is characteristic of 
institutional design of states in transition due to their aspiration to unite the 
advantages of both presidentialism and parliamentarism to overcome the crisis caused 
by system transformation.44  
 
Research design 
 
The analysis is conducted on the micro-level of political actors as well as on the 
meso-level of political institutions. The qualitative methods are employed. First, 
preferences and constraints of political actors are identified and ordered. For this, 
discourse analysis of publicly accessible primary sources such as pre-election 

                                                
39 Fritz W. Scharpf, Games Real Actors Play: Actors-Centered Institutionalism in Policy-Research 
(Boulder, Colo.: Westview, 1997), 36-51. 
40 Ari Ginsberg, “Mapping the Competition: From Mapping to Mastery,” Strategic Management Journal, 
14 (Winter 1994): 153-174. 
41 Peters, B. Guy. Institutional Theory in Political Science: The “New Institutionalism” (London: Pinter 
Publishers, 1998), 43-61. 
42 Shugart, Matthew S. “Of Presidents and Parliaments,” East European Constitutional Review 2: 1 (Winter 

1993): 30-32. 
43 See Protsyk, “Semi-Troubled Presidentialism,” 1092. 
44 Y. A. Tykhonova, “Problemy rozvytku parlamentaryzmu v Ukrayini” (The problems of development of 
parliamentarism in Ukraine), in: Derzhavno-pravova reforma v Ukrayini. Materialy naukovo-praktychnoyi 
konferentsiyi (Kyiv: Instytut zakonodavstva VRU, 1997). 177-181. 
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programs, as well as presidents’ speeches and party press, is carried out. Second, on 
the basis of identified constellations of political actors, the analysis of how the power 
is constitutionally (re)distributed between executive and legislative branches is made. 
For this, textual analysis of legal documents (Declaration on Independence, 
Constitution and relevant laws, decisions and conclusions of the Constitutional Court 
of Ukraine, resolutions of the Parliamentary Assembly of Council of Europe and 
Venice Commission), secondary sources, especially expert opinions, institutional 
reports, and informational-analytical bulletins, is made. Third, the causal link between 
consensus/conflict among political actors and the initial institutional choices and 
subsequent constitutional changes of distribution of executive and legislative power is 
analyzed according to the following outline: ordering of preferences, identification of 
constraints, and mechanism of realization of preferences. For this, the descriptive-
inductive method of analysis of the change of institutional frameworks aimed at their 
contextual explanation is employed.45 
 
The case-study format is chosen because first, the qualitative nature of the analysis of 
the constellations of political actors requires the deep contextual knowledge, and 
second, there are no general theories of, and only few comparative studies on, 
constitution-making.46 It is a case-study of Ukraine during the time periods of 1994-
1996, an active phase of constitution-making, and of 1999-2004, a critical juncture 
resulting in amendment to the constitution in favor of parliamentary republic. Due to 
the limitation of the scope of the article, the international constraints under which all 
the actors operated, mainly those of the European Union (integration into which was 
proclaimed by President Kuchma as a strategic state aim for Ukraine as early as in 
199447) and the Russian Federation (e.g., all political actors aimed to adopt a 
constitution prior to Russian presidential elections) are to be left out. 
 
As mentioned in the introduction, there have been two distinct patterns on the 
dimension of institutional stability among the post-Soviet European states: one is a 
stable institutionalization of executive-legislative relations, characteristic for the 
Baltic states and Belarus (see table 1). To the contrary, Ukraine represents an extreme 
path of constitution-making in the post-Soviet European states, characterized by 
situational compromises rather than strategic consensus among the parliament, 
president, and government and by redistribution of executive and legislative power by 
means of constitutional reform. The intense constitution-making, including 
transforming the semipresidential form of government into parliamentary, is main 
justification for choosing Ukraine as a case-study. 

                                                
45 R. A. W. Rhodes, “The Institutional Approach,” in Theory and Methods in Political Science, ed. David 
Marsh and Gerry Stoker (London: Macmillan, 1995). 42-57. 
46 Wolczuk, The Moulding of Ukraine, 17. 
47 Molchanov, Mikhail, “Ukraine and the European Union: a Perennial Neighbour?” European Integration 
26:4 (2004): 451-73; Mykola Riabchouk, “Civil Society and Nation Building in Ukraine,” in Contemporary 
Ukraine: Dynamics of Post-Soviet Transformation, ed. Taras Kuzio (Armonk, New York: M. E. Sharpe, 
1998). 81-98. 
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Тable 1. Evolution of institutional (executive-legislative) design in post-Soviet 
European states. 

Current distribution of power 
Parliamentary Presidential 

Parliamentary 
Latvia 

Lithuania 
Estonia 

- 

Semipresidential Moldova 
Ukraine - 

Initial distribution of power

Presidential - Belarus 
 
Importantly, Ukrainian political actors were constitution-makers themselves,48 having 
almost unanimously refuted the idea of the creation of a constitutional assembly.49 By 
this, the basic consensus shared by all political actors during institutionalization was, 
according to Motyl, recognition by all sides of the existence (even if not legitimacy) 
of the other.50 Puzzling about the case-study is first, the protracted adoption of the 
basic law (in 1996, the last among the post-Soviet states), which is difficult to bring to 
another consensus about an urgent need for it. Second, the change of form of 
government from semipresidential (founded by the Constitution of 1996) towards 
parliamentary (by amendments to the Constitution of 2004) is puzzling, given the 
constant tendency of strengthening the presidency in that time period. Despite the 
importance of political consensus on constitutional distribution of executive and 
legislative powers for constitutional stability, in the case of Ukraine it has turned out 
impossible to reach, primarily because of political actors’ vested interests,51 as is 
analyzed in detail further. Although Elster’s theoretical framework for constitution-
making is applicable for analysis of stability of postsocialist institutional design in 
other countries of the region, the peculiarity of the constellation of political actors 
must be analyzed in context. 
 
One of the possible problems of this article is that in the case of Ukraine even after 
adoption of the Constitution of 199652 the actual practices of political actors, 

                                                
48 Kataryna Wolczuk, “The Politics of Constitution Making in Ukraine,” in Contemporary Ukraine. 
Dynamics of Post-Soviet Transformation, ed. Taras Kuzio (Armonk, New York: M. E. Sharpe, 1998). 118-
38. 
49 Futey, “Ukraine’s Draft Constitution,” 16. 
50 Alexander J. Motyl, “Structural Constraints and Starting Points: The Logic of Systemic Change in 
Ukraine and Russia,” Comparative Politics 29:4 (1997): 433-47.  
51 Ibid. 
52 Serhiy Linyts’kyi,  “Konstytutsiynyi protses v Ukrayini: problemy i perspektyvy,” (Constitutional 
process in Ukraine: problems and perspectives) in: Derzhavno-pravova reforma v Ukrayini. Materialy 
naukovo-praktychnoyi konferentsiyi (Kyiv: Instytut zakonodavstva VRU, 1997). 75-77. 
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particularly president and parliament, did not necessarily correspond with the 
constitutionalized distribution of power.53  
  
Distributing Power, Debating the Constitution: 1990-1996 
 
From the above outlined theoretical perspective it is important to understand whether 
at critical junctures of constitutional-making regarding distribution of executive and 
legislative power constellations of political actors are characterized by consensus or 
conflict. For this, their background and establishment, preferences and constraints, 
mechanisms of realization of preferences, and the outcomes of their actions are 
analyzed.  
 
Background and establishment of political actors 
 
The principal question concerning the origin of political actors in Ukraine as 
independent from former power center, Moscow, is the reasoning behind adoption of 
the pro-independence platform by a leading part of the Ukrainian republican 
communist elite.54 Partially, an explanation is their reorientation55 in reaction to 
weakening of all-Union political control during perestroika. After the removal in 
early 1990 of, the hardliner first secretary of the Communist Party of Ukraine (CPU) 
Volodymyr Shcherbyts’kyi from his post, the hitherto seemingly monolithic 
communist elite split into anti- and pro-perestroika factions. However, it is not 
exhaustive because a following political compromise about independence, even if 
pursuing different aims, is of crucial importance. It was made between the proreform 
part of the nomenklatura,56 or the “national-communists”, who sought to retain power, 
and the national-democratic opposition led by grassroots pro-democracy movement 
Rukh,57 who strived for statehood and democratization.58 This compromise allowed 
them to receive a persuasive support of 90% of the votes in the all-Ukrainian 
referendum on independence (held on the December 1, 1991).59 However, having 

                                                
53 Schmitter, “‘Process’ not ‘Product’ Engineering,” 42. 
54 Marta Dyczok, Ukraine: Movement without Change, Change without Movement (Amsterdam: Harwood 
Academic Publishers, 2000), 23-39. 
55 Kataryna Wolczuk, “Ukraine: Tormented Constitution Making,” in Democratic Consolidation, ed. 
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agreed on the necessity of working out the constitutional framework for a new state, 
political actors did not reject the Soviet model of institutional arrangement.60 
 
Therefore, the establishment of political actors in charge of institutional evolution by 
means of constitutional-making should be traced back to declaration of perestroika in 
the SU.61 The institutional changes were commenced with adoption of the Law 
Amendments to the Constitution of Ukrainian SSR on October 27, 198962 about 
preservation of council-based system with the Supreme Council at the top; however, 
they stayed very insignificant in the time period from 1991 to 1993, which can be 
neatly identified as “institutional preservation rather than institutional engineering.”63 
 
As outlined in the first section, for the analysis of the constraints and mechanisms of 
realization of preferences of political actors in the active phase of constitution-making 
(1994-1996), the main actors: presidency; the left, the center, and right (national-
democratic) groups in the parliament are considered. As already indicated, it is 
difficult to single out a preference for the distribution of power for the collective body 
- Verkhovna Rada (Supreme Council) of Ukraine, or Parliament. Moreover, the 
analysis of preferences of parliament groups is complicated because of internal splits 
and of collective action problems.64 That is why, for the aim of this article, only the 
prevalent position of each group in the parliament is considered. Later, during the 
phase of constitution amending (1999-2004), a third individual actor - prime-minister 
- is added. 
 
The Presidency is the newest institution of the political system of Ukraine. It was 
introduced instead of the post of the first secretary of the communist party in Soviet 
institutional design65 by the Law On founding of the post of the President of 
Ukrainian SSR on July 5, 199166 aimed to adopt the republican Soviet institutional 
framework, consisting of the legislative supreme council and the executive council of 
ministers, to the needs of the independent state.67 According to this law, a president 
(elected through direct elections) would have the right to propose candidacy of prime-
minister, the post introduced instead of the head of the council of ministers, as well as 
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number of ministers in key spheres (on defense, national security, internal affairs, 
finance, justice and head of KGB), for appointment or dismissal, but neither to 
dissolve the parliament nor to veto legislation, which could be overcome by simple 
majority.68 The conflict over the presidential powers became the main driving force 
behind both constitution-making (1994-1996) and amending the Constitution (1999-
2004).69 
 
Constellations of political actors: preferences and constraints 
 
As outlined in the introduction, during constitution-making within the legal 
framework of the constantly amended Constitution of 1978, there were three legal 
subjects who could change the institutional status quo: the president, the parliament, 
and the judiciary (however, the latter was not independent and thus is not included in 
the current analysis). Their preferences were crucial for the distribution of power 
among the branches during adoption and amending of the constitution. Given main 
political actors’ very differing preferences for distribution of power among the 
branches, the only broad consensus for political actors (except for the communists 
who preferred the Soviet one) was the necessity to adopt the new constitution as soon 
as possible.70 
 
The left groups (hereinafter referred to as “left”), represented mainly by the 
Communist Party of Ukraine (CPU), Socialist and Peasant Parties of Ukraine (SPU-
SelPU) were in favour of the parliamentary form of government. In terms of Elster’s 
analytical framework, at the top of the left’s preference-ordering was ideological 
vision of necessity of pursuing restoration of a socialist state and opposition to a 
nation-state. Institutionally, it required foremost restoration of council-based system. 
Thus, it was incompatible with the institution of presidency;71 in addition to demand 
for its abolishment, the principal institutional preferences of the left included a 
parliamentary form of government and formation of a cabinet by the largest party in 
the parliament.72 In addition to formal explanation of the left’s institutional 
preferences by ideological ones, there is a political one: institutional provisions of 
parliamentary model would have allowed the left to retain power within councils with 
a unicameral parliament at the top - national level. In political discourse, however, it 
was framed in ideological terms: a parliamentary model would prevent actual 
“usurpation of power” by the president under “the separation of powers” proposed in 
the 1992, 1995 and 1996 constitutional drafts.73 
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Finally, there was a pragmatic reason for strong institutional preference for 
parliamentarism: in electoral competition, the left (substantially communists) were 
more likely to dominate in a parliament than to nominate a competitive candidate at 
the presidential elections. On the other hand, the primary source of their prevalence in 
the parliament - the level of electoral support - with the lapse of time turned out to be 
a constraint on the mechanism of realization of their preferences. Based on the 
numerical superiority, it consisted mainly of not registering to vote to prevent a 
quorum and blocking disagreeable alternatives by rivals.74 Namely, after the 
parliamentary elections of 1991, the left never collected more than 40% of the popular 
vote and could not form a constitutional majority to adopt or to amend the 
constitution;75 moreover, their electoral support dramatically decreased in the 2002 
elections compared to those in 1994 and 1998.  
 
Thus, the left’s institutional preferences were both ideologically and politically 
conditioned and on both directions opposed to the president’s and center-right’s 
preferences for conservation of strong presidential powers, first institutionalized by 
the Constitutional agreement of 1995. Moreover, due to the ideological stance, the left 
refused to compromise with hypothetical allies (the center) as well. Paradoxically, 
despite having been the most numerous group in parliament during drafting and 
adoption of the post-Soviet constitution, the left could not have realized their set of 
preferences. They did so after having lost much of their electoral support and hence 
bargaining power, during constitutional amendments unfavorable to their preferences 
in 2004, because the constellation, and the preferences, of other political actors 
changed – in favor of parliamentary form of government.  
 
Likewise, for the right groups (hereinafter referred to “right”), or national-democrats, 
including among others Ukrainian Republican Party, Democratic Party of Ukraine, 
Narodnyi Rukh Ukrayiny (People’s Movement of Ukraine) factions, Reform and 
Order Party, the crucial preferences were ideological, namely nation- and state-
building. The institutional preference for distribution of power between legislature 
and executive, derived from them, aimed at the strong presidency (as guarantor of 
state independence and national consolidation)76 and abolishment of the system of 
councils, a power-base of communists. Ultimately, having in fact allied with a 
president in the constitution-making process, the parliamentary minority of national-
democrats implemented at least their ideological preferences, contrary to the 
communist majority; nevertheless, it failed to prevent reduction of presidential powers 
during constitutional reform of 2004. 
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Since any opportunity for compromise with the left was excluded, support of a 
president became a traditional mechanism of implementation of the right’s ideological 
preference. The largest constraint on realization of it in the parliament was the same 
as that of left: after the first parliamentary elections in 1991, the right never collected 
more than 25% of the popular vote and could not initiate adoption or amending of the 
constitution on its own. Even after their most successful parliamentary elections in 
2002, national-democrats split on the issue of constitutional reform for strengthening 
the presidency: while one part argued that it would lead to authoritarianism, another 
part reasoned that it would be effective given a fragmented party system.77 
 
The third political actor within the parliament, centrist groups (hereinafter referred to 
as “center”), embraced various parties during different parliamentary convocations; 
the main of them were: Social-democratic Party of Ukraine (SDPU), Liberal party of 
Ukraine (LPU), Yednist’, Centre, Derzhavnist’, Social market Choice, New Ukraine, 
and independents. Different from the left and the right, the center was characterized 
by ideological neutrality and pursuing opportunity for reforms rather than by 
ideological preferences. The center’s institutional preferences for executive-
legislative relations, given the abolition of a council-based system, favored chiefly a 
parliamentary system of government with empowered legislature and cabinet, and 
limited presidency. Thus, on the institutional preferences, the center, like the national-
democrats, could not have compromised either with the left, nor could they, unlike the 
national-democrats, have sided with the president. Having no defined hierarchical 
ordering of ideological preferences, the center was in an equivocal position to realize 
its institutional ones.  For a long time it functioned as a field for compromise between 
the president and the right on the one hand, and the left on the other, who played a 
zero-sum game.78 And yet, exactly because the left and the right (with the president) 
had opposite preferences for constitutional framework of executive-legislative 
relations, the center’s ones were decisive for changing the institutional status quo. 
Indeed, during all three parliamentary terms after 1991, together with majority of 
independent members of parliament (MPs), the center tended to opportunistically 
support the president on the issue of constitutional adoption/reform, mainly for 
clientelistic reasons.79 
 
To sum up, there are several explanatory factors for parliament groups’ differing 
preferences for distribution of power: ideology, consensus on prior agreement, and 
institutional learning.80 Among them, according to the analysis of MPs’ voting 
behavior during 1994-1998 and 1998-2002 terms in the parliament, clientelistic 
patterns of voting, including preferences for maintaining or  changing the 
constitutional distribution of power, dominate over ideological and learning-based 
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ones.81 On the one hand, this explains why the right and the center supported the 
president, who controlled the government (but not necessarily the prime-minister) on 
crucial dimensions. Therefore, it would be inappropriate to explain the MPs’ 
preferences over distribution of power by the institutional self-preservation model 
only.82 On the other hand, quite in line with it, the parliament as a whole consistently 
took an anti-presidential position at all critical junctures of constitution-making: 
Constitutional agreement of 1995, Constitution of 1996, and referendum of 2000. 
Consequently, contrary to the both presidents’ efforts on strengthening the 
presidency, in the time period from the first Draft of the Constitution (July 1, 1992) to 
adoption of the Law On the Amendments to the Constitution of Ukraine (December 8, 
2004), legislature’s powers increased at the expense of presidential ones. 
 
Both presidents of Ukraine, Leonid Kravchuk and Leonid Kuchma, had similar 
preferences for strengthening the powers of the president and the executive vertical, 
although their mechanisms for its realization differed. The first president, Kravchuk, 
was representative of nomenklatura (a secretary in charge of ideological issues for the 
Central Committee of the CPU) until 1990; afterwards he became a “national 
communist”.83 His preferences were limited presidency and strengthening of the 
executive branch,84 justified by the state- and nation-building ends. There is a 
disagreement in the literature about to what extent the institutional resources at the 
disposal of the first president were defined by the Constitution of 1978, since they 
were not clearly separated from those of the parliament.85 However, since his 
overarching aim of state-building was commonly shared by most political actors, 
except for the left, Kravchuk enjoyed support from the majority in parliament and 
received additional privileges of law-making with the aim of political and economic 
reforms.86 Still, they were temporary and never granted him enough bargaining power 
to realize the preference for a strong presidency.87 Particularly, the initial draft of the 
Constitution, although prepared by the parliament’s Constitutional Commission in 
July 1992, gave much authority to a president, including some legislative and judicial 
powers. However, the parliament objected in favor of strengthening the legislative 
branch, a point on which there seemed to be a considerable political consensus among 
otherwise divisive political actors within it.88 
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The preferences of the second president, Kuchma, were similar to those of his 
predecessor but aimed at purely institutional and not ideological goals. The empirical 
evidence of the first term  and the first half of the second term of his presidency, 
particularly the president’s behavior at crucial stages of the constitution-making 
(Constitutional agreement of 1995, Constitution of 1996, and Referendum of 2000)89 
confirm Shugart’s hypothesis that if the president is involved in constitution-making, 
he will promote a strong presidency.90  
 
After having signed the Constitutional agreement of 1995 which secured strong 
presidential powers, the president’s goal was to transfer them into the new 
Constitution. A powerful instrument for this was a presidential right to request a 
referendum on the Constitution. Formally, this was only possible after agreement of 
the text of the basic law with the parliament, but this provision was violated by the 
president in 1996. Another important lever was the second president’s impact over 
composition of the Constitutional Commission. It was no longer parliamentary, but 
consisted of representatives of all three branches of power, i.e. political actors with 
very differing preferences for constitutional distribution of power among the 
branches.91 However, due to his control over the judiciary, the president obtained the 
support of a majority of commission members, and due to informal instruments, of the 
MPs, which ensured promotion of his preferences when the final draft of the first 
constitution of post-Soviet Ukraine was passed to the parliament in March 1996.92 
 
However, during Kuchma’s second term in office (2000-2004), a fundamental change 
in his preferences for constitutional distribution of executive and legislative power 
from (semi)presidential to premier-presidential form of government took place. It was 
a consequence of a number of internal political developments of this period aimed at 
weakening the president’s position. Among them, particularly important for the 
president’s review of the preferences were: “cassette scandal” (2000) initiated by the 
socialist and democratic oppositional parties in the parliament, followed by mass 
protest actions “Ukraine without Kuchma” (2000-2002) demanding early presidential 
elections; the first victory of democratic opposition in the parliament elections of 
2002; and the culmination – an ultimate victory of the leader of the democratic 
opposition Viktor Yushchenko in presidential elections accompanied by “Orange 
Revolution” (2004). From the theoretical perspective employed in this article, it is 
important that this chain of both societally and institutionally determined anti-
presidential developments forced the president to reverse his constant preference for 
consolidation of presidential powers in favor of a premier-parliamentary form of 
government. The reason behind this was to prevent the transfer of strong presidential 
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powers to a political opponent. A new preference could have been implemented only 
by means of the constitutional reform. 
 
The Cabinet of Ministers, or government, of Ukraine has no right to initiate the 
amendments to the constitution. However, the prime-minister’s position as a head of 
the executive branch (introduced in 1996) is important for the analysis of the 
constellation of political actors along with that of the president and the parliament 
during the amending of the Constitution (1999-2004). The prime-ministers did not 
have single preference for distribution of executive and legislative power throughout 
constitution-making; predominantly, they supported a pro-presidential stance, but 
there were antipodal cases (e.g., Yevhen Marchuk’s opposition to Kuchma’s initiative 
on referendum in 2000). 
 
The constraints under which all of the above analyzed actors acted to reform an 
institutional framework included legacies of membership in the SU, the external 
influence (mainly balance of power in the Russian Federation93 and the pressure of 
the Council of Europe),94 but most importantly – internal balance of power, the object 
of analysis of this article. Concerning the post-Soviet legacies, at least two of them 
influenced the outset of the new state most of all: the lack of modern experience of 
statehood95 and the experience of totalitarian communist regime.96 Because of the 
latter, there was no historically legitimized template of the government; therefore the 
Constitution of 1978 with slight changes was used as the constitution of the 
independent Ukraine.97 Due to the former, there was no democratic legal system 
which made it necessary to create the whole law and legal order anew98. Moreover, 
there was no power base for reforming institutional framework: neither former 
communists nor national-democrats had any experience of governing the independent 
state.99 
 
To summarize, parliamentary republic in Ukraine was promoted by the left, a 
presidential form of government was supported by a president and the right; however, 
neither constitutional draft promoted a “pure” type, being in favor of some type of 
semipresidentialism instead. Since it was backed by the center as well, it was a 
potential compromise. Regarding the actual political practice throughout the 1990s up 
to adoption of the Constitution in 1996, however, there was a general tendency 
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towards consolidation of president’s and erosion of parliament’s powers, in particular 
determined by the influence on formation and operation of government.100 
 
Based on the above analysis of how political actors’ constellations influenced the 
distribution of executive and legislative power in the Ukrainian Constitution, several 
conclusions can be made. First, by adoption of the constitution, the normative 
principle of the separation of powers and the actual distribution of power among 
branches was introduced in Ukraine. Second, the tendency towards strengthening the 
presidency, developed during Kuchma’s term in office, was reversed. Not only the 
president’s aspiration to weaken the parliament (e.g., by introducing the second 
chamber by means of referendum in 2000) was overcome, but the presidential powers 
were significantly decreased, and the government became accountable to the 
parliament. Therefore, due to the changes in the constellation of political actors and of 
their preferences, a presidential form of government was not consolidated in Ukraine, 
contrary to the predominant tendency during the constitution-making. Third, the 
principle of constitutional review, however imperfectly implemented, was introduced 
by the establishment of the Constitutional Court instead of the previous Soviet-type 
undemocratic office of public prosecutor that was in charge of monitoring legality and 
constitutionality of the government. 
 
Institutional design of the Constitution of Ukraine of 1996 
The adoption of the new Constitution on August 24, 1996 was a result of the 
protracted bargaining process among the main political actors, who were also 
constitution-makers: the president and left, right, and center in the parliament. The 
distribution of executive and legislative power turned out to be an object of constant 
conflict. In the aftermath, a president-parliamentary form of government, 
characterized by the dual authority over the government (i.e., unilateral right to 
dismiss the government) was founded by the Constitution. This constitutional 
distribution of power reflected partial realization of preferences of President Kuchma 
and the left, the largest parliament group, resulting from the temporary configuration 
of political forces in 1996, and did not embody the basic consensus in dispute over 
distribution of power.101  On the one hand, the president has realized his top 
institutional preference for strong presidency, but partially: the control over the 
government was to be shared with a prime-minister who became the chief executive, 
and the president was not granted right to dissolve the parliament. Partially the levers 
of presidential power turned out to be limited because the national democrats yielded 
their support for them to realize their top priority preference – adoption of the 
constitution as guarantee of the sovereignty of Ukraine - instead. However, the center 
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supported the president to realize their rather vague preference for the president-
parliamentary form of government.102 Hence, the left has not implemented its 
preference for parliamentary form of government, on the other hand: although the 
parliament received powers equal to presidential ones, the “usurpation of power per 
sample” of the Soviet council-based system was prevented. 
 
The implemented constitutional distribution of power was heavily criticized, 
particularly, for absence of real power in the government and indefinite scope of the 
presidential powers. Namely, the constitutional status of presidency was defined as a 
guarantor of constitutionalism, i.e. “above the power.” However, it had powers over 
all three branches of power: a legislative, i.e. to issue decrees for the government; an 
executive, i.e. to appoint the prime-minister and to form the system of executive 
power (with the assistance of parliament); and a judicial power, with a parliamentary 
consent.103 Yet, formal introduction of the very principle of separation of powers,104 a 
necessary precondition for the democratization,105 was undoubtedly the main positive 
effect of adoption of the Constitution of 1996. Moreover, the “basic rules of the 
game,” or institutional framework for distribution of executive and legislative power, 
were established. Nonetheless, unsolved problems of institutional design, as well as 
ongoing conflict among political actors over distribution of power, meant that the 
Constitution was based on a fragile compromise and, following changes of balance of 
power in the constellation of political actors, was relatively soon fundamentally 
amended. 
 
Adjusting Institutional Design, Amending the Constitution: 1996-2004 
 
Immediately after the Constitution was adopted following the president’s threat of the 
referendum, the debates between the presidential and parliamentary groups on 
redistribution of executive and legislative power recommenced. Gradually, the 
balance of parliamentary groups was changing: the anti-left opposition was winning a 
majority to replace traditional anti-presidential majority. Namely, the center-right 
institutional preferences were changing in favour of empowering parliament at the 
expense of strong presidency. The reasons for this crucial change were the following: 
first, the center-right preference of having secured state- and nation-building, which 
required cooperation with the president, were realized by means of adoption of the 
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Constitution; and second, the increasing power of the their former ally – the president, 
threatened that of parliament and ultimately concealed a danger of authoritarianism.106 
  
Distribution of power according to the 2004 amendments to the Constitution 
 
In consequence of the redistribution of power, the parliament obtained control over 
the executive branch, including the rights to form a government and to vote for no 
confidence, initiated either by not less than one-third of the MPs or the president (but 
at most once during a regular session or within a year after parliament’s approval of 
the government’s program of activities). The parliament can dismiss individual 
members of the government, except for the minister of defense and foreign affairs 
who can be dismissed only if proposed by the president. The prime-minister’s 
candidacy is proposed to the parliament by the president, who, in turn, receives this 
candidacy from the parliamentary coalition. The government, along with the MPs and 
the president, has the legislative initiative in the parliament. 
 
In the interrelation with the president, the parliament has to consider the draft laws 
proposed by the president, and can override the president’s effective veto over 
accepted law by the constitutional majority (two-thirds of votes). As already stated, 
the parliament and the president have dual powers concerning the government in 
terms of appointment of the prime minister and the key ministers of defense and 
minister of foreign affairs.107 However, the president retained the right to dissolve the 
parliament after formal consultations with its head (except for the last six months of 
both the president’s and the parliament’s term) under three conditions: first, if the 
coalition of deputy factions is not formed during one month; second, if the new 
government is not formed during 60 days after resignation of the previous 
government; third, if the plenary hearings cannot be started within 30 days of one 
regular session. In case of the pre-term elections, the parliament cannot be dissolved 
again within one year term. Finally, the parliament obtained the authority to initiate 
the impeachment of the president by three-fourths of the constitutional majority, e.g. 
in case of the committal of treason, given the Constitutional Court’s conclusion on the 
constitutionality of the procedure and Supreme Court’s conclusion about corpus 
delicti. In the case of pre-term dismissal of the president, his duties are performed by 
the head of the parliament until the next president is elected and is sworn into the 
office.108 
 
In the aftermath of the constitutional reform, a number of serious violations was 
revealed by the National Commission on consolidation of democracy and 
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strengthening the rule of law. In external evaluation, provided by the Venice 
Commission and the Parliament Assembly of Council of Europe (PACE), the reform 
was similarly estimated as “a part of package agreement for cessation of political 
crisis” and as not corresponding to the principles of democracy and rule of law and 
the Council of Europe standards.109 It was particularly recommended that the 
“constitutional amendments have to be grounded on consensus among political forces 
and civil society” and “not be subjected to short-term political expectations”.110 These 
opinions can be realized by force of the right to appeal (unlimited in time)111 to the 
Constitutional Court to recognize the amendments to the Constitution, adopted on 
December 8, 2004 and in force since January 1, 2006, unconstitutional. 
 
In conclusion, it must be stated that, contrary to the general tendency of strengthening 
presidential and executive powers at the cost of the parliamentary ones, the form of 
government in Ukraine was unexpectedly transformed into a parliamentary on by 
means of the constitutional reform of 2004. This article argues that the main reason 
for this is principal change in constellation of political actors after 2002. Such a 
fundamental change of institutional design of executive-legislative relations can be 
evaluated differently. On the one hand, the parliamentary form of government is 
conventionally (but not unanimously) estimated as more conducive to democratic 
consolidation, in particular, by stimulating the development of a multi-party 
system.112 On the other hand, because of profoundness, suddenness and 
nontransparency, the constitutional reform of 2004 in Ukraine can be estimated 
negatively as politically arbitrary and disrespectful towards the constitutional system. 
As put by the U.S. Undersecretary of State for Global Affairs in 2004, “While 
Ukraine’s constitutional arrangements can and should be modified when appropriate, 
changing the rules under which the country’s leaders operate shortly before an 
election undermines democracy.” 113 Since the constitution was amended in the time 
of confrontation of political actors, namely the president and pro-presidential majority 
versus parliamentary minority, the stability of distribution of executive and legislative 
power stay questionable. Thus, changes like these witness constitutional instability 
which is not facilitating democratic consolidation.  
 
Conclusions 
 
The analysis of the executive-legislative dimension of institutional design, framed by 
means of constitutional-making, is substantial for transition and democratic 
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consolidation studies. Although the way executive and legislative power is distributed 
in postsocialist transitions depends on a number of factors (e.g., level of political 
parties’ consolidation, strength of organizations of civil society, etc), some of them, 
first of all institutional legacies and political actors, are considered to be determinative 
for stability of executive-legislative relations and constitutional design as a whole. 
Thus, Elster’s theoretical framework for constitution-making is applied in this article 
as explanatory for the repercussions of constellations of political actors on the 
(in)stability of institutional design and constitutional system. 
 
Ukraine is a representative case of the political actors’ decisive role in institutional 
evolution during postsocialist transitions in CEE: it is the constellation of them rather 
than ideological aspirations which account for constitutional stability, the 
constitutional distribution of executive and legislative power. The constitution-
making was primarily focused on distribution of power among the president, the 
parliament and the government. It was characterized by two major conflicts: an 
ideological, between the left and right, and institutional, between the parliamentary 
groups themselves and the president. Generally, the left (with preferences for 
parliamentarism) was trying to block the passage of the constitution, whereas the 
centre-right and the president (with preferences for strong presidency) were insisting 
on adoption of the new constitution. The semipresidential form of government 
introduced by the Constitution of 1996 did not last for several reasons. First, the 
constitution did not provide a durable balance of powers: due to the mixed form of 
government, powers of the president and the parliament over the government were 
overlapping;114 likewise, the interrelation of a president and a parliament was 
institutionally undefined and hence deadlocked.115 Second, it was adopted by 
conflicting political actors in the aftermath of a situational compromise and not a 
basic consensus. Therefore in the ongoing political competition between the president 
and the parliament, the distribution of power was constantly questioned. Thus, despite 
the indubitable importance of the constitution adoption, it reflected rather balance of 
powers at the time than established basic consensus on the “rules of the game,” i.e. 
constitutional distribution of executive and legislative power. Although throughout 
the 1990s, both prior to and after adoption of the Constitution, powers of the president 
increased at the cost of two other branches of power, ultimately (and unexpectedly) 
the parliamentary form of government was introduced in 2004 by means of 
constitutional amendments, both questionably legal and legitimate. This article argues 
that this transformation of institutional design is a result of changes within the 
constellation of political actors in 2000-2004. Moreover, since again the compromise 
was situational and underlying conflicts recommenced new redistribution of power is 
probably only a matter of time. 
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A noteworthy finding of the article is that to explain the constitutional (re)distribution 
of power among branches and its stability, it is necessary to consider not only actors’ 
interests (as a minimalist interpretation of rational choice and actor-oriented approach 
would imply), but the constellations of actors, i.e. their preferences and intensions, 
and real outcomes of their actions as well as legacies and constraints under which 
they operate. Such a perspective helps to understand the seeming paradox in the case 
of Ukraine: the institutional preferences of the communists (the largest party in 
parliament 1991-2002), exactly as the those of the president (the strongest executive 
in 1999-2005) ran counter to the distribution of executive and legislative power at the 
junctures of adopting and amending constitution, i.e. correspondingly 
semipresidential republic (in 1996) and premier-parliamentary republic (in 2004). 
Thus, contrary to the general political tendencies, (re)design of constitutional 
distribution of executive and legislative power was caused by changes in political 
actors’ preferences and constraints. In the case of Ukraine, the constitution-making 
characterized by conflict among political actors (and priority of political interests 
above law regulations), resulted in a situational compromise rather than a 
fundamental consensus on the distribution of executive and legislative power, and 
therefore – in their recurring redistribution. The implication is that constellations of 
political actors influence stability of constitutional system: if the consensus among 
framers is missing, constitutional distribution of power – a core constituent of a 
constitutional design – is likely to be unstable thus impeding consolidation of 
democracy. 
 
Finally, an important induction from the case-study is that institutionalization of the 
principle of separation of powers, although necessary, is probably not a sufficient 
condition for the consolidation of democracy since following changes to executive-
legislative design can be foundational rather than marginal, contrary to some 
hypotheses in the field.116 In the case of Ukraine, after distribution of executive and 
legislative power had been institutionalized by adoption of the new Constitution, it 
first became an object of the conflict among political actors - constitution-makers, and 
subsequently – of situational, arbitrary, and legally questionable amendments. 
Therefore, Juan J. Linz and Alfred Stepan’s hypothesis that the consensus among all 
political actors on the distribution of power between political institutions, i.e. 
resolution of political conflicts according to the established constitutional norms, 
rather than “mere” constitutional institutionalization of principle separation of 
powers, is a crucial factor for consolidation of democracy in transition states, seems to 
be confirmed.117 As the case-study demonstrates, if in the process of constitution-
making and designing a new institutional framework, the consensus between the main 
political actors is missing, the subsequent political conflict is more likely to be 
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focused on power struggle than on policies118 leading to constitutional instability and 
impairing consolidation of democracy.  
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